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QUESTIONS PRESENTED 
 

 



• Whether a state law prohibiting the wearing of religious garbs, which can 

also be classified as an act of expressive speech, violates the Free Exercise 

Clause when the law exempts similar items worn for secular reasons. 

 

• Whether a state government violates the Free Exercise Clause when that 

state government enacts a municipal ordinance, which through its text and 

its effects, targets an individual’s religious practice of wearing a turban.  
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STATEMENT OF THE CASE 

On May 19th, 2017, the Petitioner, Pan Chen, was told to remove his sacred 

Sikh turban before entering the Town of Touroville municipal building due to a 

newly enacted Town Ordinance, §23-2. R. at 6. Mr. Chen often consults with town 

officials regarding his business activities. R. at 4. Mr. Chen also uses his civic duty 

to testify and or file civil cases for the fellow members of his town. R. at 4. However, 

Mr. Chen, as a Sikh, must grow his hair and tie it down in a turban at all times. R. 

at 4. It should be noted that before May 19th his religious practice did not stop him 

from working at the town hall and court. R. at 4. Under a prior version of the 

ordinance, he enjoyed a religious exemption and his First Amendment Rights were 

respected. R. at 4.  

Everything changed on May 16th, 2017. After a public hearing the Town 

Council adopted an ordinance repealing the exemption for religious headdresses. R. 

at 4. One of the main reasons why this ordinance changed was due to public 

opinion. R. at 5. At all public hearings, the Town granted two minutes for residents 

who wished to address any issues they felt needed further clarification and or 



changes. R. at 5. Most of the comments during the May 15th public hearing focused 

on potential threats of terrorism and concerns for public safety. R. at 5. The Chief 

Touroville Police Department and the Sheriff of the Lander County Sheriff’s Office 

testified to concerns that various criminal syndicates would claim religious 

exemptions to conceal weapons into the municipal building and courtrooms. R. at 5. 

These comments were re-enforced by various complaints and sentiments from 

individuals who voiced concerns about Mr. Chen. R. at 6. For example, a resident 

explained that according to them “Mr. Chen was being given special privileges in 

wearing a bulky turban around a public building while the Town denied ‘real 

Americans’ the right to wear their high-crowned, wide-brimmed hats.” R. at 5. 

Additionally, the day after the Town hearing the Lander County Times published a 

photo on its front cover that displayed a resident of Touroville speaking to the Town 

Council. R. at 5. That individual was wearing a shirt that depicted a cartoon image 

of a man wearing a turban with a lit fuse extending out from the top a turban. R. at 

5.  

On July 12, 2017, Mr. Chen filed a Complaint under 42 U.S.C. 1983 in the 

State of Fuchsberg Supreme Court against the Town of Touroville after he was 

denied access to the Touroville municipal building for not removing his turban. R. 

at 6. Mr. Chen holds firmly and spiritually that due to his religion he must wear a 

turban at all time unless he is in the privacy of his own home. R. at 7. According to 

Mr. Chen the fact that the Town of Touroville enacted this ordinance was a direct 

violation of his First Amendment right. R. at 6.  



 However, on September 12, 2017, the Town moved to dismiss Petitioner’s 

complaint for failure to state a claim. R. at 7. Mr. Chen’s claim was unable to 

proceed any further due to the State of Fuchsberg Court of State of Appeals 

affirming the motion to dismiss. R. at. 7. Mr. Chen continues to fight for his 

fundamental First Amendment rights as a human being.   

 

SUMMARY OF THE ARGUMENT 
 

Laws prohibiting the wearing of religious garb violate the Free Exercise 

Clause. This Court expressly created a “hybrid exemption” which bars the 

application of a rational basis review. Hybrid exemptions are present in cases 

involving the Free Exercise Clause in conjunction with other guarantees, such as 

freedom of speech. The hybrid exception is acknowledged by the majority of the 

Circuit Courts and in cases involving religious garb. Therefore, laws prohibiting the 

wearing of religious garb are entitled to heightened scrutiny.  

Regardless of the hybrid exception, this Court should still apply strict 

scrutiny analysis to any state law prohibiting the wearing of religious garb. This 

action is consistent with the intent of Congress, which has repeatedly advocated for 

heightened scrutiny despite the fact a law could be labelled as neutral and generally 

applicable. The intent of the Framers and the opinions of Co-Justices of this very 

Court solidifies the broad protections of an individual’s free exercise of religion.  

However, even if this Court chooses not provide a ruling on all laws 

prohibiting the waring of religious garb, Petitioner still has the ability to move 



forward with his case. It is evident that the town ordinance enacted by the 

Respondents in neither neutral or generally applicable. Due to recent Supreme 

Court precedent, if a law is neither neutral or generally applicable, a strict scrutiny 

analysis is required. While the Respondents may have a compelling state interest, 

the Town ordinance is not narrowly tailored to advance such interest. As a matter of 

law the Petitioner has properly stated a claim under 42 U.S.C. §1983 and urges this 

Court to find laws banning the wearing of religious garb violate the Free Exercise 

Clause. 

• THE COURT SHOULD REVERSE AND REMAND WITH 
INSTRUCTIONS TO DENY THE MOTION TO DISMISS BECAUSE 
A STATE LAW PROHIBITING THE WEARING OF RELIGIOUS 
GARB VIOLATES THE FREE EXERCISE CLAUSE. 

 State laws prohibiting the adornment of religious garb violate the Free 

Exercise Clause. The Free Exercise Clause of the First Amendment states that 

“Congress shall make no law respecting an establishment of religion, or prohibiting 

the free exercise thereof.” Cantwell v. Conn., 310 U.S. 296, 303 (1940).  The free 

exercise of religion includes the right to believe and profess whatever religious 

doctrine one desires. Emp’t. Div. Dept. of Human Res. of Oregon v. Smith, 494 U.S. 

872, 877 (1990)(“Smith”). Thus the First Amendment excludes all “governmental 

regulation of religious beliefs and such.” Id.; Sherbert v. Verner, 374 U.S. 398, 402 

(1963). The government may not compel affirmation of religious belief or punish the 

expression of religious doctrines it believes to be false. Smith, 494 U.S. 872 at 877; 

See also Torcaso v. Watkins, 367 U.S. 488 (1961). 



Wearing religious garb is also a form of expressive speech. See e.g Navajo 

Nation v. U.S. Forest Service, 535 F.3d 1058 (9th Cir. 2008); Chalifoux v. New 

Caney Ind. Sch. Dist., 976, F.Supp. 659 (S.D. Tex. (1997). Generally, a neutral, 

generally applicable law does not violate the Free Exercise Clause and requires 

rational basis review. See generally Smith, 494 U.S. 827 (1990). However, this 

Court recognized in Smith a “hybrid exception” in which the First Amendment bars 

the application of a neutral, generally applicable law to religiously motivated action 

in cases involving the Free Exercise Clause in conjunction with other guarantees, 

such as freedom of speech. Id. at 881.  

Hybrid cases are accepted by the majority of the Circuit Courts especially in 

the realm of free speech. The courts that have ignored the hybrid test have done so 

on the basis that guidance is needed from this Court. See generally Vandiver v. 

County Bd. of Educ., 925 F.2d 927 (6th Cir. 1991). Hybrid claims have been 

recognized in cases involving religious garb or styling one’s hair in accordance with 

one’s religious beliefs. See e.g. AA. Ex rel. Betenbaugh v. Needville Ind. Sch. Dist., 

611 F.3d 248 (5th Cir. 2010) (holding plaintiff’s free exercise of belief was 

substantially burdened if he wore his long hair in a bun or tucked inside his shirt.); 

Chalifoux v. New Caney Ind. School Dist., 976 F.Supp 659 (S.D. Tex. 1997). When a 

party has asserted a hybrid rights claim, courts have used the Sherbert compelling 

governmental interest test in evaluating the party’s free exercise claim. Sherbert v. 

Verner, 374 U.S. 398, 402 (1963); see also Swanson, 135 F.3d 694 (10th Cir. 1998). 



Therefore, laws prohibiting the wearing of religious garb are entitled to heightened 

scrutiny under both Smith and Sherbert.  

 Secondarily, this Court should formally realign itself with Sherbert and 

mandate strict scrutiny for free exercise claims. Congress passed the Religious 

Freedom and Restoration Act of 1993 (“RFRA”) in response to the decision this 

Court set forth in Smith. Courts have recognized that RFRA “basically codified the 

strict scrutiny test of Sherbert v. Verner, and, as a result, effectively overruled 

Smith.” Robin Cheryl Miller, Annotation, What Constitutes “hybrid rights” clam 

under Employment Div., Dept. of Human Resources of Oregon v. Smith, (citing 494 

U.S. 872; 42 U.S.C. § 2000bb et seq; First United Methodist Church of Seattle v. 

Hearing Examiner for Seattle Landmarks Preservation Bd.; 129 Wash.2d. 238 

(Wash. 1996); Sherbert, 374 U.S. 398 (1963)).  

While RFRA was declared unconstitutional by this Court in City of Borne v. 

Flores, that ruling only applied in the context of state law. See generally City of 

Borne v. Flores, 521 U.S. 507 (1997) (overruled by Burwell v. Hobby Lobby Stores, 

Inc., 134 U.S. 682 (2014)). RFRA is still constitutional under federal law with its 

stated purpose to “restore the compelling interest test set forth in Sherbert” still 

rings true. Id.  Even in the context of prison cells, specifically the Religious Land 

Use Institutionalized Persons Act, this Court has noted “Congress has enacted 

RLUIPA and its sister statute, the Religious Freedom Restoration Act in order to 

provide very broad protection for religious liberty.” Holt v. Hobbs, 135 S.Ct. 853, 859 

(2015). Further, “the Founders did not believe their dearly bought freedom from 



religious persecution as a luxury, but as essential element of liberty…. for they 

drafted the Religion Clauses precisely in order to avoid that intolerance.” Smith, 

494 U.S. 872, 909 (1990) (Blackmun, J., dissenting). This Court should return to a 

Sherbert analysis of state law to align with this Court’s precedent, the original 

intent of the Framers, and Congressional intent. Ultimately, this Court should find 

laws prohibiting the wearing of religious garb violate the Free Exercise Clause.  

• Under Smith, a law banning the ability of an individual to wear 
religious garb satisfies the hybrid exception and warrants a strict 
scrutiny analysis. 
 

Laws that prohibit individuals from wearing religious garb are exempt from 

rational basis review and entitled to heightened scrutiny. Symbolic speech is 

protectable under the First Amendment if the person displaying the symbol intends 

to convey a particularized message and there is a “great likelihood” that the 

message will be understood by those who wear it. Chalifoux, 976 F.Supp. 659, 665 

(S.D. Tex. 1997) (quoting Spence v. Washington, 418 U.S. 405, 410-411 (1974)). A 

law involving wearing religious garb meets the hybrid exemption under Smith 

because it also classifies as a free speech claim and a free exercise claim. Chalifoux, 

976 F.Supp 659 at 671; see also Daniels v. City of North Charleston, 2012WL387710 

at * 1 (D.S.C. Sept. 6, 2012) (denying defendant’s motion to dismiss when plaintiff 

was denied entry into the courtroom for refusing to remove his headdress).   

The majority of the Circuit Courts acknowledged the hybrid exemption in 

Smith. A hybrid claim occurs when a religiously-motivated action includes the Free 

Exercise Clause in conjunction with other guarantees, such as freedom of speech. 



Smith, 494 U.S. at 909 (emphasis added). The second claim does need not be proven 

with certitude, but at a minimum, must be colorable. Swanson, 135 F.3d 694, 699 

(10th Cir. 1998). Raising an additional constitutional claim is not a talisman 

automatically leading to the application of the compelling-interest test. Id. at 700. 

“Religion plus speech” falls within the meaning of Smith and therefore mandates 

strict scrutiny. Chalifoux, 976 F.Supp 659 at 671; see also Robin Cheryl Miller, 

Supra.  

Considering these precedents, the violation of a law prohibiting the wearing of 

religious apparel meets the hybrid exemption under Smith. Chalifoux, 976 F.Supp 

659 at 671. In Chalifoux, high school students brought an action against a school 

district for violating the school dress code when they wore rosaries as necklaces. Id. 

at 663. The plaintiffs alleged the dress code violated their First Amendment rights 

to free exercise of religion and free speech. Id. The District Court characterized 

wearing the rosaries as symbolic speech of the student’s intent to communicate 

their Catholic faith to others. Id. Chalifoux held the action of prohibiting students 

from wearing their rosaries constituted as free speech. Wearing the rosary was not 

seen as “a random object as a religious talisman,” but as a central object of the 

Catholic faith. Id. Once the court found the free speech violation, it began to discuss 

the free exercise claim. Chalifoux noted, “in such hybrid religion-plus-speech cases, 

the government must demonstrate more than merely a reasonable relation to a 

substantial state interest to sustain the infringement of a First Amendment 

expression. Id. at 671; see also Wisconsin v. Yoder, 406 U.S. 205 (1972). Ultimately, 



applied heightened scrutiny pursuant to Smith and Wisconsin v. Yoder and found 

the school district’s dress code violated the plaintiff’s First Amendment Free 

Exercise and Free Speech rights. Id. at 672. 

Chalifoux is directly on point with the issue of whether wearing religious garb 

violates the Free Exercise Clause. The more important religion is to an individual, 

the more he or she may want to express religion through dress. Many religions, 

including Judaism, Islam, and Sikhism incorporate headgear, which visibly 

indicates religious affinity and sometimes national origin. Id. For example, the Sikh 

turban is known as the “crown of spirituality” and the hijab in the Muslim tradition 

is known for its modesty. Id.  These iconic items of spirituality are not only central 

religious symbols, but they are also expressive symbols of “self-definition, societal 

roles and societal perceptions.” Id. Chiefly, this Court should, clarify the hybrid 

exemption set forth in Smith and find laws prohibiting the wearing of religious garb 

are entitled to heightened scrutiny and unconstitutional. 

• This Court should return to Sherbet and apply strict scrutiny to 
any state law banning the wearing of religious garb. 

 
A Sherbert analysis of a law banning the wearing of religious garb provides 

bright line guidance on evaluating free exercise claims and is consistent with 

historical precedent, the intent of the Framers, and Congressional intent. For free 

exercise claims, Sherbert applies the compelling governmental interest test. 

Sherbert, 374 U.S. at 402 (1963). The government must assert the law at issue is in 

furtherance of a compelling governmental interest and the least restrictive means of 

furthering that interest. Id. Coincidentally, after Smith, Congress found the 



“Supreme Court virtually eliminated the requirement that the government justify 

its burden on religious exercise imposed by laws neutral toward religion.” Navajo, 

535 F.3d 1058 (9th Cir. 2008) (citing Smith, 494 U.S. 827 (1990)). Ergo, Congress 

implemented the Religious Freedom Restoration Act of 1993 which stated purpose 

was to “restore the compelling interest of Sherbert.” Robin Cheryl Miller, Supra. 

Under RFRA, the government may not substantially burden a person’s exercise of 

religion even if the burden results from a rule of general applicability unless it is in 

furtherance of a compelling governmental interest and the least restrictive means of 

achieving that compelling governmental interest. 42 U.S.C.A § 2000bb-1(a),(b) 

(West 2020). RFRA provides a “sensible balance between religious liberty and 

competing prior government interests.” Navajo, 353 F.3d at 1068. If there is any 

“fixed star in our constitutional constellation, it is the First Amendment.” Janus v. 

American Fed. of State, County and Mun Emp., Council, 138 S.Ct. 2448, 2463 

(2018).  

Congressional emphasis on the compelling interest test was further 

emphasized in the enactment of the Religious Land Use and Institutionalized 

Persons Act of 2000 (“RLUIPA”) in which the government could not burden the 

religious exercise of a person confined to an institution unless the government 

satisfied the same compelling interest test set forth in Sherbert and RFRA. 42 

U.S.C.A. § 2000cc-1 (West 2020); Sherbert, 374 U.S. at 402. Lastly, this Court has 

broadly recognized religious observances in Holt and the District Court for the 

District of Columbia held the wearing of religious garb such as a turban violated 



RFRA. See e.g Holt, 135 S.Ct. 853 (2015); Singh v. McHugh 185 F.Supp 3d 201 

(D.D.C. 2016). The government must accommodate an inmate’s religious 

preferences if it is not pure emergent circumstance. Matter of Rivera v. Smith, 63 

N.Y. 2d 501, 502 (N.Y. 1984).  

 

 

• Legislative intent continuously supports a return Sherbert.  
 

Two forms of Congressional legislation mandate a return to the Sherbert 

compelling interest test. First, this Court has acknowledged that Congress enacted 

the Freedom of Restoration Act of 1993 in direct response to this Court’s holding in 

Smith. See generally Holt, 135 S.Ct. 853 (2015) (holding a prison’s right to deny a 

Muslim inmate the ability to grow his beard substantially burdened the prisoner’s 

free exercise of religion). RFRA provides that “government shall not substantially 

burden a person’s exercise of religion even if the burden results from a rule of 

general applicability unless the government demonstrates that application of the 

burden of the person – (1) is in furtherance of a compelling governmental interest 

and (2) is the least restrictive means of furthering that compelling interest.” Holt, 

135 S.Ct. 853 at 860 (emphasis added). In making RFRA applicable to the States 

and their subdivisions, Congress relied on Section 5 of the Fourteenth Amendment, 

but in City of Boerne, this Court held RFRA exceeded Congress’ powers under that 

provision. Holt, 135 S.Ct. 853 at 860; see also City of Boerne v. Flores, 521 U.S. 507 

(1997). 



Congress, again responded to this Court’s jurisprudence by enacting RLIUPA, 

which applies to the States and their subdivisions and invokes Congressional 

authority under the Spending and Commerce Clauses. See 42 U.S.C.A. § 2000cc-1 

(West 2020); Holt, 135 S.Ct. 853 at 860 (emphasis added). Section 3 of RLIUPA 

mirrors RFRA and provides that “no government shall impose a substantial burden 

on the religious exercise of a person residing in or confined to an institution… even 

if the burden results from a rule of general applicability unless the government 

demonstrates that imposition of the burden on that person – (1) is in furtherance of 

a compelling governmental interest and (2) is the least restrictive means of 

furthering that governmental interest.  U.S.C.A. § 2000cc-1(a) (West 2020); Holt, 

135 S.Ct. 853 at 860 (emphasis added). Congress mandated that the broad concept 

of religious liberty “shall be construed in favor of a broad protection of religious 

exercise, to the maximum extent permitted by the terms of this chapter and the 

Constitution.” 42 U.S.C.A. § 2000cc-3(c) (West 2020); Holt, 135 S.Ct. 853 at 861. In 

other words, with each decision made before this Court in regards to religious 

exercise, Congress has passed substantive legislation mandating a return to the 

compelling interest test set forth in Sherbert. This Court should therefore align 

itself with Congress and solidify the compelling interest test in Sherbert. 

Laws prohibiting the wearing of religious garb are entitled to heightened 

scrutiny and violate an individual’s free exercise of religion. Singh v. McHugh, 185 

F.Supp 3d 201, 204 (D.D.C. 2016). In Singh, a Sikh plaintiff who did not cut his hair 

and wore a turban, sued the Reserve Officer’s Training Corps under RFRA for 



failing to accommodate his religious exercise by banning him from wearing a 

turban, unshorn hair and a beard. Id. The Court used the compelling interest test 

set forth in RFRA and determined the defendants had not shown how 

accommodating Singh’s religious preferences would do greater damage to the 

Army’s compelling interests in uniformity, discipline, credibility, unit cohesion and 

training. Id. at 223; see also EEOC v. Abercrombie & Fitch, 575 U.S. 768 (2015) 

(finding a Title VII violation for a plaintiff who was denied employment because the 

religious headscarf she wore in accordance with her Muslim faith.) Nonetheless, 

Congress and other courts have broadly construed an individual’s religious 

preferences regarding religious garb and religious practices. Matter of Rivera v. 

Smith, 63 N.Y. 2d 501, 502 (N.Y. 1984) (finding a routine pat frisk conducted by a 

woman violated a Muslim inmate’s religious preferences).  

• The Framers and Co-Justices of this Court have envisioned 
additional safeguards for an individual’s free exercise of religion. 
 

The intent of the Framers confirms the broad protections afforded for an 

individual’s free exercise of religion. James Madison, the principle author and floor 

leader of the First Amendment, advocated free exercise exemptions and proposed 

language for the Virginia free exercise clause that was even more protective than 

the “peace and safety” provisos of most states. Michael W. McConnell, Free Exercise 

Revisionism and the Smith Decision, 57 UCHILR 1109, 1119 (1990). It is 

“noteworthy that from the beginning, it was thought that the solution to the 

problem of religious minorities was to grant exemptions from generally applicable 

laws.” Id. at 1118. Further, in Smith, Justice Blackmun famously dissented, 



mentioning, “I do not believe the Founders thought their dearly bought freedom 

from religious persecution a luxury, but an essential element of liberty-and they 

could not have thought religious intolerance unavoidable, for they drafted the 

Religion Clauses precisely in order to avoid that intolerance. Smith, 494 U.S. at 909 

(Blackmun, J., dissenting). Similarly, Justice O’Connor expressly referenced the 

political powerlessness of religious minorities in her concurrence to Smith by 

stating, “the First Amendment was enacted precisely to protect the rights of those 

whose religious practices are not shared by the majority and may be viewed with 

hostility. The history of our free exercise doctrine amply demonstrates the harsh 

impact majoritarian rule has had on unpopular emerging religious groups. Smith, 

494 U.S. at 902 (1990) (O’Connor, J., concurring); Min Hsu Chen, Two Wrongs 

Make a Right: Hybrid Claims of Discrimination, 79 NYULR 685, 699 (2004). If there 

is any fixed star in our constitutional constellation, it is the First Amendment. 

Janus, 138 S.Ct 2444 at 2463. This Court should continue to grant deference to the 

Framers’ longstanding intent of broad religious protections and affirmatively listen 

to Justice Blackmun and Justice O’Connor’s opinions in Smith. Smith, 494 U.S. at 

902.  

In conclusion, the Circuit Courts, Congress, the Framers and the Co-Justices of 

this very Court urge this Court to reverse the holding of the Court of Appeals and 

find laws prohibiting the wearing of religious garb violate the Free Exercise Clause.   

• THE COURT SHOULD REVERSE AND REMAND WITH 
INSTRUCTIONS TO DENY THE MOTION TO DISMISS BECAUSE 
THE CITY OF TOUROVILLE VIOLATED THE FREE EXERCISE 



CLAUSE  WHEN ENACTING TOUROVILLE, FUCHSBERG, 
MUNICIPAL CODE §23-2.   

Municipal Code §23-2 should not be able to avoid a strict scrutiny review by this 

Court because the Respondents acted with animus towards the Petitioner by 

requiring him to remove his religious garb, a turban, before entering the Town of 

Touroville’s municipal building. Therefore, the Court today should reverse and 

remand with instructions to deny the motion to dismiss.  

The First Amendment of the United States Constitution protects some of the 

most fundamental human rights: the freedom of speech, the freedom of association, 

and specific to this case, the freedom of religion. The Religion Clause of the First 

Amendment states, “Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise…” U.S. Const. Amend. I. This clause 

touches on two constitutional concerns: the freedom of establishment and the 

freedom of exercise. The Petitioner, Mr. Chen, is arguing that the City of Touroville 

violated his religious freedom of exercise. 

Over the years the Supreme Court created ambiguity regarding the appropriate 

standard of review when “a governmental action that substantially burden[s] a 

religious practice…” is enacted by a state. See generally,  Smith, 494 U.S. 872 

(1990). For example, in Sherbert the Court established a balancing test between the 

government’s compelling state interest and the religious practice. See generally 

Sherbert, 374 U.S. 398 (1963). However, in 1980 the Court uprooted the former 

doctrinal development of religious freedom of exercise cases in Smith. The Court in 

Smith held that Sherbert and its progeny only ever invalidated governmental action 



regarding unemployment compensation. Smith, 494 U.S. at 883. Justice Scalia, the 

author of the Smith majority opinion, noted that the Court since 1986 has been 

reluctant to apply the Sherbert test outside of the unemployment compensation 

field. Id. More importantly Justice Scalia noted that even if they decided to apply 

the Sherbert balancing test, “[the Court] would not apply it to require exemptions 

from a [neutral and] generally applicable criminal law.” Smith, 494 U.S. at 884, 890 

(1990).  

Shortly thereafter the Court had an opportunity to apply the Smith ruling to 

Church of Lukumi Babalu Aye v. City of Hialeah. The facts of Church of Lukumi, 

demonstrated that the city ordinances purposefully targeted the practices of animal 

sacrifice. Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 542 

(1993). Therefore, the Court in Church of Lukumi interpreted the neutral and 

general applicable standards outlined in Smith as requirements to be met. Id. at 

531. If a law is not neutral or generally applicable, “[that law] is invalid unless it is 

justified by a compelling interest and is narrowly tailored to advance that interest.” 

Id.  

In the case at hand Mr. Chen can show that the respondents passed an 

ordinance that is not neutral or generally applicable, because the Town acted with 

animus towards him and his religious practice of wearing a turban. Despite the 

Court not applying the Sherbert balancing test, the Court can enforce the standards 

set in Smith and Church of Lukumi; meaning that the Town of Tourville’s action of 

enacting §23-2 of the Municipal Code must be analyzed under strict scrutiny. The 



Respondents will be unable to provide a compelling state interest in prohibiting an 

individual wearing a turban to enter any building in which the Town of Tourville 

maintains public offices or holds court. Additionally, even if this Court accepts that 

the Town of Tourville’s enacted this ordinance in efforts to prevent terrorism and 

promote safety, this ordinance is not narrowly tailored to advance such interest. For 

these reasons the court should reverse and remand with instructions to deny the 

Respondent’s motion to dismiss.   

• This Court’s precedent in Church of Lukumi allows the petitioner to 
show that the respondents acted with animus and therefore the 
respondents must pass a strict scrutiny review.  

This Court deemed that there are certain governmental actions that 

demonstrate apparent and obvious governmental animus. This means that 

regardless of whether strict scrutiny or rational basis is applied, the outcome is the 

same; the governmental action is unconstitutional. In this case Mr. Chen is able to 

demonstrate the Respondents acted with obvious animus when they enacted an 

ordinance that specifically targets Mr. Chen because of his religious practice of 

wearing a turban. 

Justice Kennedy, authoring the majority opinion in Church of Lukumi offered 

three ways to determine neutrality and or general applicability: (1) that a law or 

ordinance not discriminate on its face through its text , (2) even if the language of 

the law or ordinance is neutral, governmental action that targets religious conduct 

for distinctive treatment cannot be shielded, and (3) a law or ordinance cannot 

appear to be underinclusive on its face to serve the proposed governmental interest. 

See generally Church of Lukumi, 508 U.S. 520.  



This Court should continue to uphold the practical approach of determining an 

ordinance’s neutrality and general applicability as seen in the Church of Lukumi 

case. Mr. Chen argues that the Town of Tourville enacted a facially discriminatory 

ordinance because the text includes the word “headdress.” However, even if this 

Court disagrees with Petitioner’s interpretation of the text, the ordinance is still not 

neutral because it targets a specific religious conduct, namely wearing a turban. 

Lastly, this ordinance is underinclusive on its face and does not advance the 

government’s interest of preventing terrorism and promoting safety because the 

ordinance fails to include other situations which present a security concern.  

• The Town of Touroville discriminated against Petitioner when 
enacting Municipal Code §23-2 because it was not facially neutral. 

When analyzing the neutrality of an ordinance it is usual for the court to begin 

with the text of the ordinance. “The minimum requirement of neutrality is that a 

law not discriminate on its face.” Church of Lukumi, 508 U.S. at 533. The Court in 

Church of Lukumi explained that a law “lacks facial neutrality if it refers to a 

religious practice without secular meaning discernible from the language or 

context.” Id. It should be noted, that even if an ordinance is drafted with neutral 

language that cannot serve as proof that the ordinance has no discriminatory effects 

through its text. For example, a court may look to the historical uses of the 

ordinance’s wording to determine any secondary or inferred meaning. Mitchell v. 

Helms, 530 U.S. 793, 828-29 (2000).  

Church of Lukumi was a case involving practices of the Santeria religion. See 

generally, Church of Lukumi, 508 U.S. 520.  Thousands of Yoruba people were 



brought as slaves from western Africa to Cuba and formed new religious practiced 

under the influence of Roman Catholicism. Id. The Cuban Yoruba people expressed 

their devotion to spirits through the sacrifice of animals. Id. The City Council 

adopted three substantive ordinances addressing the issue of religious animal 

sacrifice. Id. The petitioners alleged that the ordinances failed the test of “facial 

neutrality” due to the use of the word “sacrifice” within the text of the ordinance. Id. 

at 534. While the Court agreed that words such as “sacrifice and ritual” both have a 

religious origin, those words have adopted secular meaning in current times. Id. 

(citing Webster’s Third New International Dictionary 1961, 1996 (1971); 12 

Encyclopedia of Religion, at 556.) 

Here, the Town of Touroville chose the word “headdress” and defined the word as 

“any article unnatural to the wearer that fully or partially covers the wearer’s head 

or face.” TOUROVILLE, FUCHSBERG, MUNICIPAL CODE §23-2. While the 

Respondents may argue that this word has now developed a secular meaning, the 

Oxford Dictionary still defines the word “headdress” as an “ornamental covering or 

band for the head, especially one worn on ceremonial occasions.” Headdress, Oxford 

Dictionary (2d ed. 2019) (emphasis added). Even The Transportation Security 

Administration refers to turbans or other religious garbs as “headgear or 

headdress.” @AskTSA Travel Tips in Over 140 Characters: Traveling While 

Wearing a Turban, (Feb. 2016); See also, Necha Singh Gohil & Dawinder S. Sidhu, 

The Sikh Turban: Post-911 Challenges to This Article of Faith, 9 Rutgers J. L. & 



Religion 1 (2008). This shows that the word headdress in current times still 

maintains its religious connotation.  

However, even if this Court found that the word “headdress” adopted a new 

secular meaning and is used differently today than when the word first originated, 

it must still look to other historical or implied conations of the word. For example, 

in the case of Mitchell the respondents argued that Chapter 2 of the Education 

Consolidation and Improvement Act of 1981 improperly channeled federal funds to 

educational agencies that included private religious elementary schools. Mitchell, 

530 U.S. at 801. The Court in Mitchell ruled that while the term “sectarian” could 

describe any religious sect at that time, the term “almost exclusively [applied] to 

Catholic parochial schools.” Id. at 828-829 (citing Hunt v. McNair, 413 U.S. at 743). 

Therefore, even if a specific word may have a secular definition according to 

dictionaries, a word may still have underlying discriminatory effects. Justice 

Thomas briefly touched on the example of the Blaine Amendment in Mitchell. 

Mitchell, 530 U.S. at 828-829. This amendment was proposed at a time of hostility 

to the Roman Catholic Church and it “was an open secret that ‘sectarian’ was code 

for ‘Catholic’.” Id. (citing Green, The Blaine Amendment Reconsidered, 36 Am. J. 

Legal Hist. 38 (1992)).    

Here the facts are similar to Mitchell  because the use of “headdress” targets Mr. 

Chen, just like the word “sectarian” targeted Catholic Schools. The Town of 

Touroville enacted §23-2 of the Municipal Code after a Town hearing where the 

public voiced concerns that Mr. Chen was being given “special privileges” in 



wearing a turban. R. at 5. There is no doubt that the word “headdress” was 

specifically utilized in the text of the ordinance to target Mr. Chen. There is no 

evidence of another individual working at Touroville Courthouse who wore religious 

headdresses, aside from Mr. Chen. For these reasons this ordinance is not facially 

neutral and therefore cannot meet the neutrality requirements set in Smith and 

Church of Lukumi.  

• The Town of Touroville discriminated against Petitioner when 
enacting Municipal Code §23-2 because it specifically targets 
religious conduct for distinctive treatment.  

It should be noted that facial neutrality is not the only determinative factor in 

this analysis. The Free Exercise clause “forbids subtle departures from neutrality.” 

Gillette v. United States, 401 U.S. 437, 452 (1971). Meaning governmental action 

that targets religious conduct for “distinctive treatment cannot be shielded by mere 

compliance with the requirement of facial neutrality.” Church of Lukumi, 508 U.S. 

at 534. In order to determine if an ordinance has discrete or hidden religious 

discrimination a court can consider “historical aspects that can demonstrate a 

discriminatory purpose for enacting the ordinance.” Moses v. Ruszkowski, 2019-

NMSC-003, ¶43. For example, a court can inspect the country, state, or town’s 

sentiments at the time of enactment. Id.  

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n added to the 

Church of Lukumi by stating that factors relevant to the assessment of 

governmental neutrality include the specific series of events leading to the 

enactment of the official policy in question including the legislative or 

administrative history. See generally, Masterpiece Cakeshop, Ltd. v. Colorado Civil 



Rights Comm’n, 138 S. Ct. 1713 (2018). Masterpiece Cakes is a case regarding a 

same-sex couple that visited a cakeshop in efforts to design and purchase a wedding 

cake. Id. The owner and baker, Jack Phillips expressed that he would not design the 

wedding cake in light of his religious opposition to same sex-marriage and 

Colorado’s refusal to legally recognize the same. Id.  The Court recognized that “the 

Civil Rights Commission’s treatment of [Phillip’s] case has some elements of a clear 

and impermissible hostility toward the sincere religious beliefs that motivated 

[Phillip’s] objection.” Rogers, Austin, A Masterpiece of Simplicity: Toward a 

Yoderian Free Exercise Framework for Wedding Vendor Cases, 103 Marq. L. Rev. 

163 (2019) (citing Masterpiece Cakeshop, 138 S. Ct. at 1727).  The Court took the 

Civil Right Commission’s comments, which were made by decision-makers during 

the preliminary hearings to show if and how the officials acted with animus.  

Masterpiece Cakeshop, 138 S. Ct. at 1721. 

While there is ambiguity on how lower courts should interpret this factor from 

Masterpiece Cakes, the dissent from Justice Winston and Justice Renna from the 

State of Fuchsberg Court of Appeals shed light on why it would be illogical to limit 

Masterpiece Cakes solely to a tribunal setting. R. at 17. In the case at hand, the 

Town of Touroville held a hearing in which they called witnesses such as the Chief 

of Police and the Sheriff and allowed for anyone to address the council for two 

minutes without interruption. R. at 5. Some of the comments from that hearing  

include: “radical religions are taking over America one small town at a time,” “the 

Town needs to pass aggressive laws to combat people who do not conform to the 



American way,” “the town allowed certain people to wear weird bulky things on 

their heads but did not allow [for a] cowboy hat,” and “that the town allowed for 

terrorists to enter the Town building without going through a full security check.” 

R. at 23-24. Additionally, a town member wore a t-shirt depicting a cartoon of Mr. 

Chen wearing a turban with a lit fuse extending from the top of his turban. R. at 28. 

The next day, a photo of that resident was published in the Lander County Times. 

R. at 28. 

This evidence points to a clear underlying purpose for the Town of Touroville’s 

enactment of municipal code §23-2. Even if the Court today determines that this 

ordinance is facially neutral it must consider the historical aspects surrounding the 

enactment. Today, Mr. Chen is the sole individual targeted by this ordinance based 

on his religious conduct of wearing a turban to the Touroville’s town courthouse. For 

these reasons this ordinance should not be labelled as neutral.   

• The City of Touroville’s Municipal Code §23-2 cannot be applied 
generally to the public.  

Justice Kennedy in his Church of Lukumi opinion notes that the neutrality of a 

law becomes suspect if and when “First Amendment rights are curtailed to prevent 

isolated collateral harms not themselves prohibited by direct regulation.” Church of 

Lukumi, 508 U.S. at 539; see also, Schneider v. State, 308 U.S. 147, 162 (1939). To 

explain, if the government is trying to pursuit a legitimate interest, “it cannot in a 

selective manner impose burdens only on conduct motivated by religious belief…” 

Id. at 543; see also Cohen v. Cowles Media Co., 501 U.S. 663, 669-670 (1991).  



For example, in Church of Lukumi the government suggested that the three 

ordinances the city was advancing had two public interests: “protecting the public 

health and preventing cruelty to animals.” Id. However the Court determined that 

the ordinances were underinclusive for those ends by referencing other nonreligious 

conduct endangering those interests, like hunting. Id. at 544. Additionally, in 

Sherbert, a case regarding a seventh-day Adventist member who could not apply for 

unemployment benefits because she refused to work on Saturdays due to her 

religion, there the government was motivated to prevent these religious exemptions 

in efforts to combat “the filing of fraudulent [unemployment] claims by 

unscrupulous claimants feigning religious objections.” . See generally Sherbert, 374 

U.S. at 407. The Court concluded that ultimately the law did not advance the state 

interest, and rather was just a way to burden religious conduct. Id. at 408.   

Here the Town of Touroville’s ordinance is underinclusive on its face. The 

respondents claim that their governmental interest for enacting this ordinance is in 

light of “the ever-increasing spiral of violence in public places and facilities as well 

as the ever present threat of terrorism.” TOUROVILLE, FUCHSBERG, 

MUNICIPAL CODE §23-1. However, §23-2 of the Municipal Code does not address 

the other clothing that could conceal weapons, drugs, and or bombs, such as overly 

sized pants, overalls, shirts, and even long facial hair.  

Furthermore, the Town proved there is an alternative form of regulation since it 

allows for a medical exemption. The medical exemption allows for an individual to 

enter the town’s buildings without removing headgear worn for “legitimate, 



verifiable medical purposes.” TOUROVILLE, FUCHSBERG, MUNICIPAL CODE 

§23-2. The ordinance however does not specify how to verify a legitimate medical 

purpose, which could therefore be as simple as claiming their headdress is for a 

legitimate medical purpose. This ordinance only advance’s the state’s proposed 

governmental interest by placing burdens on religious conduct, namely Mr. Chen’s 

religious conduct. Since this ordinance is not facially neutral, neutral in its effects, 

and raises suspicions on its general applicability, this Court should require that the 

Town of Touroville’s actions in enacting Municipal Code §23-2 necessitate a strict 

scrutiny review.  

• The Town of Touroville is unable to meet the requirements of a strict 
scrutiny review.  

Due to the fact the Church of Lukumi interpreted the neutral and general 

applicable standards outlined in Smith as requirements to be met, when a law does 

not meet those standards, “[that law] is invalid unless it is justified by a compelling 

interest and is narrowly tailored to advance that interest.” Lukumi, 508 U.S. at 531 

Here Mr. Chen argues that Touroville’s specific state interest does not outweigh his 

individual freedom of choice in religious preferences and practices.  

In order for the Town of Touroville to prevail they must demonstrate “that no 

alternative forms of regulation would combat such abuses without infringing First 

Amendment rights.” Sherbert, 374 U.S. at 407. The respondents are likely to fall on 

Spanks-El v. Finley as the case closest to Mr.Chen’s claims and due to that case 

they have precedential support to pass strict scrutiny. In Spanks-El the petitioner 

was not allowed to wear his fez upon entering the court due to security reasons. See 



generally Spanks- El v. Finley, 1987 U.S. Dist. LEXIS 3374. The District Court for 

the Northern District of Illinois reasoned that a court has a substantial 

governmental interest in maintaining courtroom safety. Id. However Spanks-El 

dates back to 1987 and later cases point towards courts being unable to justify 

outweighing an individuals’ freedom of religion over a courtroom’s safety or even 

perception of safety. See, e.g. Joseph v. State, 642 So. 2d 613 (Fla. Dist. Ct. App. 4th 

Dist. 1994) (clarifying that “when an individual shows that the state has interfered 

with an action of a sincere, religious nature, then the state must establish that 

there is a compelling state interest in the regulation and that such an interest 

cannot be promoted by a less restrictive means”).  

It is possible that this Court may be persuaded by Touroville’s interest in 

promoting safety and security. Especially after the “global call for assimilation” 

after the terrorist attacks on 9/11. Necha Singh Gohil & Dawinder S. Sidhu, Supra. 

However it is evident that this “war on terror” is just another way to self-segregate 

immigrant communities. Id. Some scholars claim that judges around the country 

have often reframed state interests in extremely general ways so as to make them 

seem more compelling. Matthew Nicholson, Note, Is O Centro a Sign of Hope for 

RFRA Claims?, 95 Va. L. Rev. 1281, 1282 (2009).  

There are significant problems with allowing the Town Touroville to hide behind 

a governmental interest of safety and security at the cost of someone’s individual 

religious freedom of exercise. There are other ways to combat terrorism and or mass 

violence. First, refer back to the previous argument as to why this ordinance is 



underinclusive on its face and therefore not narrowly tailored to advance the 

government’s interest. Second, the Court should also take into consideration other 

state regulations and ordinances that can be passed in efforts to advance the 

interest of safety and security. Such as, gun and weapon regulations for the Town of 

Touroville’s public court houses and offices, seeking funding to obtain better 

security technology, and/or employing a K9- unit at the Town buildings to look for 

explosives, weapons, or drugs.  

Today Mr. Chen is bringing forth this action against the Town of Touroville 

because of a First Amendment violation in which the actions of the Town of 

Touroville are subject to strict scrutiny because it is evident that the newly enacted 

town ordinance is not neutral or generally applicable. Even if this Court find the 

Town of Touroville has a valid and compelling state interest, that interest does not 

outweigh the fundamental First Amendment rights awarded to Mr. Chen as a 

human being.  

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

CONCLUSION 
 

In conclusion, the Circuit Courts, Congress, the Framers, and the Co-Justices 

of this very Court urge this Court to reverse the holding of the State of Fuchsberg 

Court of Appeals and find state laws prohibiting the wearing of religious garbs to 

violate the Free Exercise Clause. Additionally, even if this Court is [unprepared] to 

deem all state laws prohibiting the wearing of religious garbs as unconstitutional, 

the Court should still deem Touroville’s Municipal Code §23-2 as a violation of the 

Free Exercise Clause. Municipal Code §23-2 is not neutral or generally applicable 

and therefore must be analyzed under strict scrutiny, a burden they cannot reach. 

For these reasons the Petitioner, Pan Chen is able to state a claim.  

Respectfully Submitted, 
       Team Number 11 

Attorneys for Petitioner  


