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QUESTIONS PRESENTED 

1. Whether the Amended Ordinance violates the Free Exercise Clause when it prohibits 

people from wearing religious headdresses in public buildings for fear of concealed 

weapons yet permits others to wear similar items for secular reasons.  

2. Whether Touroville acted with animus when it utilized inherently religious language in the 

Amended Ordinance and compromised the neutrality of the Town Council meeting with 

prejudicial remarks from both residents and the Council. 

STATEMENT OF THE CASE 

 On May 16, 2017, the Town of Touroville (“Touroville”) amended a fifty-year-old building 

security ordinance, TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-2 (“Amended Ordinance”), 

to remove the religious exemption. R. at 4-5. The Original Ordinance prohibited head coverings 

in public buildings but maintained an exception for religious headdresses and medical headwear. 

R. at 5, n.3. The Amended Ordinance prohibits a person from entering a public building without 

first removing their head covering and does not provide a religious exemption. R. at 21. Two days 

later, Petitioner Pan Chen (“Mr. Chen”) was denied access to Touroville’s municipal building for 

refusing to remove his turban because its removal was not permitted according to the Sikh faith 

and would be an affront to his dignity. R. at 6. Mr. Chen was told he had to remove the turban, 

leave the building, or face arrest. R. at 6. As he refused its removal, Mr. Chen was forced to leave 

the building. R. at 6. As a result, Mr. Chen, a local businessman, can no longer freely enter public 

buildings while wearing his turban. R. at 4-5. Prior to the amendment, the religious exemption had 

been in place for fifty years without any security issue. R. at 28.  

As a Sikh man, Mr. Chen’s hair must remain uncut, twisted under a patka, and tied in a 

Sikh turban. R. at 6-7. The Sikh turban is difficult to don – if tied too tight it is uncomfortable, if 
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tied too loose it will unravel – and can take more than ten minutes to remove and reapply. R. at 6-

7. Furthermore, it carries a significant religious purpose and can only be removed in the privacy 

of one’s home. R. at 7. The Sikh faith forbids its members from removing their turbans in public; 

Mr. Chen offered to allow police officers and sheriff’s deputies to touch and scan his turban as an 

additional security measure. R. at 5, 7.  

Touroville claims the removal of the religious exemption is to prevent perpetrators from 

concealing weapons under religious headdresses. R. at 5, 24. At the Town Council meeting, several 

residents spoke in support of the amendment because they were concerned about radical religions, 

foreigners, and terrorists infiltrating America and Touroville’s public buildings with the religious 

exemption. R. at 23-24. For example, Debra Lax, the administrator to Council Member Flanagan, 

supported the amendment out of fear of foreigners. R. at 24, 26. Another speaker, Trevor Jackson, 

sported a shirt with a depiction of a man wearing a turban with an extending fuse indicating a 

bomb. R. at 26. Mr. Chen alleges Trevor Jackson’s shirt was a caricature of him and his turban. R. 

at 26. Council Members and Supervisor Buri snickered when Mr. Jackson approached the lectern. 

R. at 5, 26. The Lander County Times reported that members of the public booed Mr. Chen while 

he spoke at the meeting, and that the audience continued to cheer and jeer as residents spoke. R. 

at 26.  

Mr. Chen alleged that Councilwoman Flanagan sponsored the amendment out of retaliation 

because she lost a lawsuit against him. R. at 5, 23. He pleaded with the Council to reconsider the 

amendment because it would infringe on his right to freely exercise his religion. R. at 23. In fact, 

Connie Hudson, the new representative from Securite USA, spoke at the meeting and provided the 

Council with a sales packet indicating the array of screening devices Securite USA can provide to 

the Town. R. at 24. Supervisor Buri did not directly answer any comments from the floor and 
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thanked each speaker for their words. R. at 26. Following the public comments, Police Chief 

Coyner and Sheriff Mackay testified that criminals could use the religious exemption to conceal 

weapons into the buildings in the future. R. at 5, 24. Touroville removed the religious headdress 

exemption to the building security ordinance on May 16, 2017. R. at 4. 

As a result of being denied access to public buildings, Mr. Chen filed a Complaint against 

the Town of Touroville on July 12, 2017, for deprivation of rights under 42 U.S.C. § 1983 in the 

State of Fuchsberg. R. at 6. In response to Mr. Chen’s Complaint, Touroville moved to dismiss the 

claim on September 12, 2017, citing security concerns as the reasoning behind the amendment. R. 

at 6. Following the State of Fuchsberg Supreme Court hearing, the Honorable Marion A. Perone 

granted Touroville’s Motion to Dismiss for failure to state a claim. R. at 2. The Appellate Division 

affirmed the trial court’s decision on April 18, 2019. R. at 3. The State of Fuchsberg Court of 

Appeals affirmed the Appellate Division’s decision on January 3, 2020, finding the Amended 

Ordinance is a neutral law of general applicability, satisfies the rational basis test, and does not 

demonstrate animus towards religion. R. at 13. The Supreme Court of the United States granted 

the Petition for Writ of Certiorari to the Fuchsberg Court of Appeals. R. at 20.  
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SUMMARY OF THE ARGUMENT 

 The Fuchsberg Court of Appeals erred in affirming Touroville’s Motion to Dismiss 

because Mr. Chen plausibly pled a claim of deprivation of his First Amendment right to freely 

exercise his religion. This Court should therefore reverse the decision of the Fuchsberg Court of 

Appeals because Touroville’s Amended Ordinance violates the Free Exercise Clause.  

 First the Court of Appeals erred in applying rational basis review. This Court should instead 

apply strict scrutiny because the Amended Ordinance is not neutral nor generally applicable as it 

targets inherently religious practices and maintains a secular exemption. The Amended Ordinance 

violates the Free Exercise Clause because it is not narrowly tailored to serve a compelling 

government interest. However, should the Court find rational basis review is proper, the Amended 

Ordinance is still invalid because Touroville did not even demonstrate a legitimate government 

interest.  

 The Amended Ordinance is not narrowly tailored to serve a compelling government 

interest. Touroville’s compelling government interest amounts to speculative claims that criminals 

may bring concealed and bring weapons into public buildings in the future. Yet the law is 

underinclusive because it maintains the medical exemption, which allows people to conceal 

weapons into buildings. The Amended Ordinance is not the least restrictive means because 

Touroville did not investigate any other less onerous and obvious alternatives such as individual 

screening devices from Securite USA or pat downs of headdresses.  

 Additionally, the Court of Appeals erred in holding Touroville did not act with animus. 

Animus exists because Touroville enacted its ordinance with a discriminatory purpose. Touroville 

acted with animus towards religion as demonstrated by the totality of the circumstances. The 

removal of a religious exemption constitutes animus because it specifically targets religious 



2 

conduct. The use of “headdress” in the Amended Ordinance is evidence of religious targeting 

because it contains suspect language with an inherently religious meaning. Councilwoman 

Flanagan’s intent in amending the ordinance was to discriminate against Mr. Chen’s religious 

beliefs because of her personal hostility towards him. Furthermore, at the Town Council meeting, 

residents made hateful comments about certain religions. The Town Council, by failing to address 

the anti-religious comments, compromised the neutrality of the public hearing.  

ARGUMENT 

I. THE AMENDED ORDINANCE IS NOT A NEUTRAL LAW OF GENERAL 
APPLICABILITY AND FAILS STRICT SCRUTINY BECAUSE THERE IS NO 
EVIDENCE OF A COMPELLING GOVERNMENT INTEREST AND IT IS NOT 
NARROWLY TAILORED.  

 
Touroville’s Amended Ordinance violates the Free Exercise Clause because it specifically 

targets inherently religious practices. See TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-2. 

This Court has interpreted the Free Exercise Clause to protect the public against laws that infringe 

on inherently religious activities, while upholding neutral laws of general applicability that 

consequently affect religious activities. Emp't Div. v. Smith, 494 U.S. 872 (1990). Courts should 

apply the rational basis test if a law is neutral and generally applicable, otherwise strict scrutiny 

applies. Smith, 494 U.S. at 872.  

The Smith test should not apply to this case because the Amended Ordinance is neither 

neutral nor generally applicable. The Amended Ordinance targets a practice that is engaged in 

solely for religious purposes – wearing a turban – and it is underinclusive by maintaining a secular 

exemption for similar items. Because the law is not neutral and generally applicable, this Court 

should decline to apply the rational basis review and instead apply the strict scrutiny balancing test 

from Sherbert v. Verner. However, if this Court does apply rational basis review, the government 

has the burden to demonstrate a legitimate government interest rationally related to the removal of 
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the religious exemption. Touroville fails to meet this burden because there is no evidence of a 

legitimate government interest beyond speculative claims that criminals will use the religious 

exemption to conceal weapons into the public buildings in the future. 

In applying strict scrutiny, courts must analyze whether the Amended Ordinance is 

narrowly tailored, meaning it is neither underinclusive nor overly restrictive, to serve a compelling 

government interest. Sherbert v. Verner, 374 U.S. 398 (1963); Spanks-El v. Finley, No. 85 C 9259, 

1987 U.S. Dist. LEXIS 3374 (N.D. Ill. 1987); Church of Lukumi Babalu Aye v. City of Hialeah, 

508 U.S. 520, 578 (1993). The Amended Ordinance is both underinclusive and not the least 

restrictive means because it removes the religious exemption but maintains the secular one and 

fails to consider obvious alternatives such as pat down searches and other screening devices from 

Securite USA. The Amended Ordinance fails strict scrutiny because it does not serve a compelling 

government interest, it is underinclusive, and it is not the least restrictive means of preventing the 

concealed of weapons.  

A. The Amended Ordinance is Not a Neutral Law of General Applicability 
Because It Forbids Religious Headdresses While Allowing Secular Ones. 

 
The Amended Ordinance is not a neutral law of general applicability because it targets 

practices exclusive to religion and it maintains a secular exemption; therefore, the Court should 

decline to apply rational basis review and instead apply strict scrutiny. When there is a purported 

violation of the Free Exercise Clause, rational basis review is employed if the law is neutral and 

generally applicable, otherwise strict scrutiny applies. Smith, 494 U.S. at 879-82. Rational basis 

review looks at whether a law is rationally related to a legitimate government interest. Id. 

This Court in Smith upheld the law prohibiting the use of peyote because it was neutral, 

generally applicable, and rationally related to the government interest of regulating controlled 

substances. Smith, 494 U.S. at 874. This Court determined the law was neutral because it did not 
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target a practice that was solely engaged in for religious purposes, and the law was generally 

applicable because it affected all persons engaged in the use of controlled substances. Id. at 877-

79. Because the law was neutral and generally applicable, this Court declined to apply strict 

scrutiny and opted for a rational basis review. Smith, 494 U.S. at 874. The Court found the 

controlled substances act in question was rationally related to the legitimate government interest 

of regulating drugs prone to abuse. Id. However, this Court noted a special Hybrid Rights exception 

which bars rational basis review – and requires strict scrutiny analysis – when a law burdens both 

free exercise and another constitutionally guaranteed right. Id. at 881.  

The Amended Ordinance is distinguishable from the law in Smith in that it is not neutral 

and generally applicable because it targets practices solely engaged in for religious purposes, while 

allowing similar items to be worn under the medical exemption. The Amended Ordinance is not 

neutral because it targets a practice solely engaged in for religious purposes – wearing a headdress. 

Mr. Chen is a Sikh and observes sincere Sikh practices such as not cutting his hair, carrying a 

kirpan, and wearing a Sikh turban.1 R. at 5-7. By removing the religious headdress exemption for 

fear of concealed weapons, the Amended Ordinance restricts a practice solely engaged in for 

religious purposes.  

In addition, the Amended Ordinance is not generally applicable because Mr. Chen cannot 

wear his Sikh turban in the public buildings, as it is worn for a religious purpose, but members of 

the public wearing similar items for medical reasons can enter the public buildings without 

question. R. at 5. Touroville claims the religious exemption was removed for fear of concealed 

weapons; however, the medical exemption could allow for the same concealed weapons under 

medical head bandages. R. at 9. By maintaining the medical exemption, the Amended Ordinance 

 
1 A kirpan is the ceremonial knife worn by Sikhs. The kirpan and the turban are two of the Sikh Articles of Faith. 
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is not generally applicable because it fails to prohibit all reasonable activities that further the 

government’s alleged interest of preventing concealed weapons.  

This Court should decline to apply rational basis review under Smith, because the 

Amended Ordinance is not neutral and generally applicable. Furthermore, under the Hybrid Rights 

exception, the Amended Ordinance is unconstitutional because it restricts Mr. Chen’s First 

Amendment right to free exercise and the Fourteenth Amendment’s due process right to access the 

courts. The ordinance requires Mr. Chen and other Sikh men to choose between observing their 

sincere religious beliefs and pursuing or defending claims in the courts. R. at 4. Touroville stripped 

Mr. Chen of his opportunity to be heard in court by repealing the religious exemption. The 

Amended Ordinance’s infringement on Mr. Chen’s Free Exercise right and Due Process rights 

requires the Court to apply strict scrutiny when evaluating the Amended Ordinance. 

Should the Court decide to apply rational basis review, the law would still fail because 

Touroville did not demonstrate a legitimate government interest. Touroville amended the 

ordinance in response to Police Chief Coyner and Sheriff Mackay’s unsubstantiated claims about 

criminal groups using the religious exemption to conceal weapons into public buildings, as well 

as the xenophobic and antireligious remarks made by the public about certain religions and 

terrorists infiltrating the buildings. R. at 9, 23-24. There is no indication the original ordinance 

with the religious exemption – which had been in place for fifty-years – ever resulted in concealed 

weapons smuggled into the buildings. R. at 28. Touroville failed to meet its burden to demonstrate 

a legitimate government interest because the Town Council did not inquire into the legitimacy of 

the comments, therefore it blindly adopted the amendment and endorsed the prejudices of the 

community. Because there is no indication the claims by the officers or townspeople were anything 

other than speculative and xenophobic, the ordinance is invalid under rational basis review.  
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B. The Amended Ordinance Fails Strict Scrutiny Because It Lacks a Compelling 
Government Interest. 

 
 The Amended Ordinance fails strict scrutiny because Touroville did not demonstrate a 

compelling government interest beyond speculative claims of concealed weapons and xenophobic 

remarks about radical religions and terrorists infiltrating public buildings under the guise of the 

religious exemption. To determine if there exists a compelling interest, the Court must consider 

whether the law is necessary to prevent a grave endangerment of the government’s interest. 

Sherbert v. Verner, 374 U.S. at 406; In re Palmer, 386 A.2d 1112 (R.I. 1978) (holding the only 

permissible reasons to infringe on free exercise rights are legitimate threats to public safety, peace, 

or order). Mere speculation or assumption by the government is not grounds for a compelling 

interest. Sherbert v. Verner, 374 U.S. at 407; Wisconsin v. Yoder, 406 U.S. 205, 224-25 (1972) 

(finding the lack of evidence supporting the government’s interest, other than the possibility of an 

Amish child leaving the faith with inadequate education, was not compelling enough to pass strict 

scrutiny).  

In Sherbert v. Verner, this Court found that an unemployment benefits denial based on the 

claimant’s unwillingness to work on the Sabbath was a violation of the free exercise clause because 

there was no compelling government interest. Sherbert v. Verner, 374 U.S. at 406-08. The 

purported interest was to prevent fraudulent filings claiming a religious exemption because the 

fraud would dilute unemployment funds. Id. at 407. This Court rejected the government’s 

argument because there was no evidence presented of any fraudulent behavior. Id. This Court 

added that even if there was evidence of fraudulent filings, it likely would not be compelling 

enough because the sufficiency of evidence for a compelling interest is a high standard set by the 

courts. Id.  
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Touroville did not demonstrate any evidence of a compelling interest to remove the fifty-

year-old religious exemption other than speculative claims of concealed weapons and anti-

religious, xenophobic remarks. Police Chief Coyner and Sheriff Mackay testified that criminal 

groups could use the religious exemption to conceal weapons into public buildings. R. at 5, 24. 

The officers did not support their concern with evidence of past concealments in the fifty years the 

religious exemption had been in place; they simply hypothesized that it could happen. R. at 5, 24, 

28. Similar to Sherbert v. Verner, the lack of evidence supporting the government interest 

demonstrates that the amendment was not necessary to prevent a grave endangerment of 

Touroville’s interests. The Amended Ordinance does not serve a compelling government interest; 

the fear of weapons concealed under religious headdresses is not simply supported by the proffered 

evidence. 

Courts have addressed the question of rules preventing a person from wearing religious 

head coverings in the past. This Court found a military regulation that prohibited personnel from 

wearing all headgear indoors was valid, even though it prohibited an Orthodox Jew from wearing 

a yarmulke. Goldman v. Weinberger, 475 U.S. 503 (1986). This Court noted, however, that far 

more deference is given to the military’s judgment when reviewing military regulations than would 

be given to the government when reviewing a similar civilian laws or regulations. Id. at 507. In 

addition, the court in Spanks-El v. Finley upheld the law that required a man to temporarily remove 

his fez for an additional security screening before entering the building because the need for 

security in courtrooms was undisputed and sufficiently compelling. No. 85 C 9259, 1987 U.S. 

Dist. LEXIS 3374 (N.D. Ill. 1987).  

The case at hand is distinguishable from both Goldman and Spanks-El. For instance, 

Touroville is not a military entity; therefore, the discretion applied in Goldman, should not be used 
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in this case. Instead, this Court should apply strict scrutiny and find the Amended Ordinance is 

invalid because Touroville failed to demonstrate a compelling government interest apart from 

speculation about criminal groups using the religious exemption to conceal weapons. In addition, 

the difficulty of removing a turban is much greater than a fez. It can take more than ten minutes to 

remove and reapply a Sikh turban, which involves twisting the hair and tying it under a patka 

followed by the turban, whereas a fez is a cylindrical cap simply placed on top of the head. R. at 

7. In addition, unlike Spanks-El, the legitimacy of the safety concerns expressed by Touroville are 

disputed and unsubstantiated in this case. The interest put forth by Touroville has remained 

unsupported because there is no evidence of weapons concealed under religious head coverings or 

even evidence of concealed weapons in general. 

C. The Amended Ordinance Fails Strict Scrutiny Because It is Not Narrowly 
Tailored Since it is Underinclusive and is Not the Least Restrictive Means of 
Protecting the Public from Concealed Weapons.  

 
The Amended Ordinance is not narrowly tailored because it is underinclusive and not the 

least restrictive means of furthering the government's alleged interest. To pass strict scrutiny, a law 

must be narrowly tailored, meaning it is neither underinclusive nor overly restrictive. See, e.g., 

Sherbert v. Verner, 374 U.S. 398; Spanks-El, 1987 U.S. Dist. LEXIS at 3374; Lukumi, 508 U.S. 

at 578. An underinclusive law is one that fails to serve the compelling government interest because 

it leaves out persons or activities that contravene the interest at stake. Lukumi, 508 U.S. at 545. 

The Amended Ordinance is underinclusive because it removed the religious exemption over 

concerns of concealed weapons, while maintaining the medical exemption that allows for the same 

type of concealment. In addition, the Amended Ordinance is not the least restrictive means of 

preventing concealed weapons because Touroville did not even investigate alternatives, such as a 

pat down or a magnetometer to screen for weapons. The underinclusive nature and overly 
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restrictive qualities of the Amended Ordinance therefore renders it invalid and a violation of Mr. 

Chen’s rights. 

1. The Amended Ordinance is underinclusive because it treats 
religious and non-religious conduct differently by maintaining a 
secular exemption. 

 
The Amended Ordinance is underinclusive and thus not narrowly tailored because it 

removed the religious exemption while maintaining the exemption for secular items, such as head 

bandages, which could similarly conceal weapons. An underinclusive law results in disparate 

treatment of religious and nonreligious activities by failing to regulate other practices that endanger 

the government interest. Lukumi, 508 U.S. at 545. FOP Newark Lodge No. 12 v. City of Newark, 

170 F.3d 359 (3d Cir. 1999), cert. denied, 1999 U.S. LEXIS 5004 (finding a policy requiring 

officer’s to be clean shaven was invalid because it maintained a medical exemption, but not a 

religious exemption for several Sunni officers).  

This Court determined in Lukumi that even if the government’s interests were compelling, 

if the law is underinclusive then it is invalid. Id. at 544-45. This Court in Lukumi found that the 

government’s interests were not pursued against nonreligious conduct in the same manner they 

were against the regulated religious conduct. Id. at 546-47. The inconsistent approaches to 

regulating religious conduct and nonreligious conduct – when they both relate to the government 

interest – results in an invalid, underinclusive law. Id. Similarly, this Court denied Certiorari after 

the Third Circuit held a law requiring police officers to shave their beards was invalid. FOP 

Newark Lodge No. 12, 170 F.3d at 359. The Third Circuit found the law treated religious and non-

religious conduct differently because it maintained a medical exemption for facial hair, but not a 

religious one. Id. 



10 

The Amended Ordinance is underinclusive, and thus invalid, because it removed the 

religious exemption while allowing people to wear similar head coverings for medical reasons. 

The Original Ordinance provided for two exemptions to the headwear restriction in public 

buildings: (1) a genuine religious belief; and (2) a legitimate medical purpose. R. 5, n.3. The 

Amended Ordinance removed the genuine religious belief exemption based on a claim that 

criminal groups could use it to bring concealed weapons into public buildings but left the medical 

exemption intact. R. 5. There are legitimate medical dressings worn on the head that would be 

allowed under the Amended Ordinance, like head wrap bandage, and could conceal weapons. The 

government interest, preventing the concealment of weapons into public buildings, is not furthered 

by the Amended Ordinance. Similar to Lukumi, the government’s interest is not pursued against 

nonreligious conduct, like medical head coverings, in the same way it is against religious conduct, 

religious headdresses. This Court should find the removal of a religious exemption, while 

maintaining a medical exemption, renders the law invalid like in FOP Newark Lodge No. 12. The 

disparate treatment of headdresses worn for religious purposes as compared to head coverings 

worn for medical purposes makes the ordinance underinclusive and invalid. 

2. The Amended Ordinance is not the least restrictive means of 
preventing concealed weapons because there are other alternatives 
available, such as pat downs and individual screening systems, 
which Touroville did not even consider.  

 
The Amended Ordinance is not narrowly tailored because removing the religious headdress 

exemption is not the least restrictive means of preventing criminals from concealing weapons into 

public buildings. A law must impose the least restrictive means of achieving the compelling 

interest, meaning it is a less intrusive, easy, and obvious alternative, that places a de minimis burden 

on the compelling interest. Spanks-El, 1987 U.S. Dist. LEXIS at 3374. The burden is on the 
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government to demonstrate the law is the least restrictive means of furthering the compelling 

interest. See, e.g., United States v. Playboy Entertainment Group, 529 U.S. 803, 815 (2000). 

When the government does not demonstrate a law requiring the removal of religious 

headdresses is the least restrictive means, courts find in favor of the affected. See, e.g., Close-It 

Enterprises, Inc. v. Weinberger, 407 N.Y.S.2d 587 (N.Y. App. Div. 1978); In re Palmer, 386 A.2d 

11112 (holding the dismissal of a Muslim man from the courtroom for refusing to remove his 

skullcap was an infringement of his free exercise rights); State v. Tate, 682 N.W.2d 169 (Minn. 

2004) (holding the requirement of a man to hide his cross while testifying was likely an 

infringement of his free exercise rights). For example, in Close-It Enterprises, the New York 

Appellate Court determined a person should not have to choose between their religious beliefs and 

attending court proceedings after a judge wrongfully ejected a defendant who refused to remove 

his skullcap. Close-It Enterprises, 407 N.Y.S.2d at 588. The court held any potential prejudice of 

the jurors caused by the skullcap could have been mitigated by a voir dire and a jury instruction, 

therefore dismissal of the defendant for wearing a religious headdress was not the least restrictive 

means. Id. 

The Amended Ordinance is not the least restrictive means because it issued a broad 

prohibition on religious headdresses in public buildings without considering alternative measures 

to detect concealed weapons. For instance, Mr. Chen offered to permit the police to touch and scan 

his headdress as an additional security measure prior to entering the public buildings. R. 5. A 

representative from Securite USA also attended the Town Council meeting and presented a sales 

packet detailing the array of individual screening devices. R. at 24. Touroville failed to consider – 

or even acknowledge – the less restrictive, easy, and obvious alternatives at its disposal and instead 

opted for a complete ban of religious headdresses, making the Amended Ordinance is invalid. 
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The court in Spanks-El took a different approach to a rule requiring the temporary removal 

of a fez. Spanks-El, 1987 U.S. Dist. LEXIS 3374 at 8-9. The court determined that because the 

law only required a temporary removal of the religious head covering – which is easily adorned 

and removed – it was the least restrictive means. Id. The court rejected the argument that 

magnetometers were a less restrictive means because they were not proven effective or widely 

available in 1987. Id.  

The Amended Ordinance does not require a temporary removal of religious headdresses, 

it prohibits any head covering worn for religious reasons in public buildings. R. at 5, n.3. And 

while Spanks-El rejected technological alternatives, it is no longer applicable thirty-three years 

later because there are an array of effective screening devices readily available through Securite 

USA. R. at 24. Touroville did not explore the multiple obvious, easy, and less restrictive 

alternatives presented to it by Securite USA and Mr. Chen. The complete prohibition on religious 

headdresses is not the least restrictive means of preventing concealed weapons as there are less 

intrusive alternatives to serve Touroville’s interests.  

This Court should find the Amended Ordinance is invalid because it fails strict scrutiny. 

There is no evidence of a compelling government interest, and it is not narrowly tailored. 

Touroville relies on speculative claims by officers about criminals using the religious exemption 

to bring concealed weapons into public buildings – as well as xenophobic and anti-religious 

remarks by the public – to support the amendment. However, the lack of evidence to support the 

officer’s claims and the xenophobic sentiments indicates there is no compelling government 

interest. In addition, the law is not narrowly tailored because it is underinclusive as a result of the 

disparate treatment of religious and nonreligious conduct. And, it is not the least restrictive means 
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because there are easy and obvious alternatives available. This Court should apply strict scrutiny, 

find the Amended Ordinance is invalid, and reverse the Court of Appeals’ decision. 

II. THE TOTALITY OF THE CIRCUMSTANCES SURROUNDING 
TOUROVILLE’S REMOVAL OF THE RELIGIOUS EXEMPTION CONFIRMS 
TOUROVILLE IMPERMISSIBLY ACTED WITH ANTI-RELIGIOUS ANIMUS. 

 
The totality of the circumstances surrounding the amendment to the ordinance, including 

the plain language of the ordinance, the hostile Town Council meeting, the timing of the ordinance, 

and one Councilwoman’s improper motive serve as evidence that Touroville acted with animus 

towards religion. A state violates the First Amendment’s Free Exercise Clause when the object of 

the law “is to infringe upon or restrict practices because of their religious motivation,” or “if the 

purpose of the law is the suppression of religion or religious conduct.” Lukumi, 508 U.S. at 533. 

Laws motivated by animus are presumptively unconstitutional, and only survive strict scrutiny in 

rare cases. Id. at 546.  

Animus can appear from one individual’s “bare desire to harm a politically unpopular 

group.” City of Cleburne v. City of Cleburne Living Ctr., 473 U.S. 432, 446 (1985). This Court 

recognizes that animus exists even when there is not overt bigotry, but instead when the improper 

purpose of the law is subtle, unconscious prejudice. See United States v. Windsor, 570 U.S. 744, 

770 (2013). Prejudice is not just malice or hostile animus; it can also be insensitivity or disrespect 

caused by “some instinctive mechanism to guard against people who appear to be different. . .” 

Bds. of Trs. of Univ. of Alabama v. Garrett, 531 U.S. 356, 374 (2001) (Kennedy, J. concurring). 

To determine whether animus played a role in the Amended Ordinance, the Court examines 

the relevant direct and circumstantial evidence, including “the historical background of the 

decision under challenge, the specific series of events leading to the enactment or official policy 
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in question, and the legislative or administrative history, including contemporaneous statements 

made by members of the decision-making body.” Lukumi, 508 U.S. at 540. The Court of Appeals 

erred in solely examining the statements made by Town Council members and failing to scrutinize 

the hostile proceedings and inherently religious language in the ordinance. R. at 12. The Court of 

Appeals failed to consider the Touroville’s motivation in enacting the Amended Ordinance was 

not to enhance building security. Touroville’s purpose was to target religion, as evidenced by the 

suspect language used in the ordinance and the hostile proceedings surrounding its amendment. 

The object of the Amended Ordinance was to infringe upon religion; therefore, the ordinance is 

presumptively unconstitutional. 

A. The Removal of Just the Religious Exemption to the Ordinance is Evidence of 
Discriminatory Animus. 

 
         State action that targets religious conduct for distinctive treatment is considered 

government hostility towards religion. Lukumi, 508 U.S. at 534. If the design of the law is to 

impermissibly target a religious practice, it is characterized as an unconstitutional “religious 

gerrymander.” Id. at 535. A “religious gerrymander” also serves as evidence that the State’s 

exclusive legislative concern was to target religion. Id. at 536. Coded language referencing religion 

in an ordinance is compelling evidence that the government improperly targeted religion. Id. at 

534. The only change in Touroville’s amendment of the ordinance was the removal of the 

exception for individuals to wear headdresses “worn to comply with a genuine religious belief.” 

Id. at 5. This action exclusively targeted the religious practice of wearing a headdress in a public 

building. 
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 In FOP Newark Lodge No.12, the Newark Police Department exempted police officers 

from the department’s ban on facial hair for medical reasons but denied officers an exemption for 

religious reasons. 170 F.3d 359 (3d Cir. 1999). The Third Circuit held that the department’s 

categorical exemption for secular reasons, while refusing religious reasons, constituted 

discriminatory intent. Id. at 365. Here, the Amended Ordinance contains the same prohibition for 

religious exemptions while maintaining a medical exemption as in FOP Newark Lodge No.12. 

Touroville acted with the same discriminatory intent as the Newark Police Department because 

the Amended Ordinance solely targets a religious practice. The categorical exemption of the 

religious headdresses in the Amended Ordinance constitutes a “religious gerrymander.”  

1. Use of the word “Headdress” is evidence of animus against religion 
because it holds an inherently religious meaning. 

 
           The language in the ordinance is evidence that Touroville discriminated against religion. 

The minimum requirement for the neutrality of a law infringing upon religious practice is that the 

law does not discriminate on its face. Lukumi, 508 U.S. at 533. Choice of language in a state’s 

ordinance is compelling evidence of its discriminatory purpose. Id. Touroville’s amendment may 

appear neutral on its face, but it discriminates on the basis of religion because it specifies that no 

person shall enter public buildings without removing a “headdress,” which has an implicit religious 

meaning. 

         This Court has previously found that coded language in a law is evidence of hostility 

towards religion. See Mitchell v. Helms, 530 U.S. 793, 828 (2000); Lukumi, 508 U.S. at 534. In 

Mitchell v. Helms, a plurality of this Court discussed the implications of the phrase “pervasively 

sectarian” in a dispute over government aid to religious schools. 530 U.S. at 828. The plurality 
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rejected the factor of whether a school is not “pervasively sectarian” to receive government aid 

because the term has a history being born from hostility to the Catholic Church. Id. This Court 

found the term “sectarian” was code for Catholic, despite the fact that “sectarian” could technically 

apply to any religious sect. Id. The plurality placed a particular emphasis on how coded language 

bred from hostility towards religion is shameful and inappropriate in a government inquiry. Id.  

         Coded language was also used to identify the animal sacrifice in the ordinance this Court 

struck down in Lukumi. This Court held that several city ordinances prohibiting animal sacrifice 

were unconstitutional because the city instituted the ordinance with the purpose of suppressing 

members of the Church of Lukumi from practicing their Santeria religious traditions. 508 U.S. at 

520. This Court noted that the ordinance specifically used the words “sacrifice” and “ritual,” which 

hold secular meanings but also contain “strong religious connotations.” Id. at 534. This Court 

concluded that the ordinance’s use of the coded words and its express prohibition against animal 

killing for “any type of ritual,” while allowing for narrow exceptions for other types of sacrifice, 

amounted to a religious gerrymander. Id. The coded language was not conclusive of a 

discriminatory purpose; however, it served as evidence of the city’s motivation in enacting the 

law. Id. 

         The Touroville Amended Ordinance prohibits any person from entering any public 

building “without first removing his/her headdress.” TOUROVILLE, FUCHSBERG, MUNICIPAL CODE 

§ 23-3. The ordinance defines “headdress” as “any article unnatural to the wearer that fully or 

partially covers the wearer’s head or face. . .” TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-

3. Before the amendment, the ordinance included any article “worn to comply with a genuine 

religious belief” within its definition of “headdress.” TOUROVILLE, FUCHSBERG, MUNICIPAL CODE 
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§ 23-3. The ordinance itself included a religious definition of the prohibited act. The repeal of just 

the religious exemption therefore constitutes “religious gerrymander” and solely targets the 

religious activity of wearing a headdress. The use of the word “headdress” in the Amended 

Ordinance is evidence that Touroville targeted religion because the term “headdress” contains a 

coded religious meaning. 

         The term “headdress” in the ordinance contains a similarly coded meaning as the 

ordinances in Lukumi and Mitchell. Despite the current secular definitions of the terms in Lukumi 

and Mitchell, this Court acknowledged that each word held religious connotations which supported 

a claim of facial discrimination. 508 U.S. at 533-34. In the Amended Ordinance, “headdress” 

contains historically religious connotations. Oxford Dictionary defines headdress as a “covering 

for the head; an elaborate or ornamental one, typically worn on formal or ceremonial occasions.” 

Headdress, Oxford English Dictionary (3d ed. 2013). “Headdress” contains a secular meaning for 

a covering for the head and also contains a religious connotation. This definition of “headdress” 

does not include a cowboy hat or baseball cap. The inherently religious meaning of “headdress” 

targets head coverings worn for religious purposes. 

         “Headdress” is not a neutral term to refer to the subject of the Ordinance’s prohibition if 

the true purpose was building security. If Touroville’s only purpose in amending the Ordinance 

was to protect its buildings from security risks, they would have chosen neutral language like “hat,” 

“headgear,” or “head covering.” For example, Oxford Dictionary defines “headgear” as “anything 

worn on the head.” Headgear, Oxford English Dictionary (3d ed. 2013). Touroville’s Amended 

Ordinance targets Mr. Chen and other Sikhs because the prohibition on “headdresses” refers to 
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religious or ceremonial head coverings, rather than a general and neutral term. The coded language 

in the ordinance serves as compelling evidence that Touroville targeted religious beliefs. 

B. Touroville Acted with Animus Because the Circumstances Surrounding the 
Town Council’s Amendment of the Ordinance Involved Overt Discrimination 
Against Religion. 

 
         This Court will examine the totality of the circumstances surrounding a law, including its 

historical background, preceding events, legislative history, and the “contemporaneous statements 

made by members of the decision-making body,” to determine whether anti-religious animus 

exists. Lukumi, 508 U.S. at 540. This Court in Lukumi weighed the entire record of the public 

hearing, including the anti-Santeria sentiment from the public crowd, in its determination of 

religious targeting. 508 U.S. at 541-42. Here the Court of Appeals erred in solely examining the 

statements made by Town Council members. R. at 12. This Court should follow the precedent in 

Lukumi and weigh the entire public record and the circumstances leading to the amendment. 

First, that the Town Council failed to take any action in response to residents’ hateful and 

xenophobic comments at the public hearing. The Town Council compromised the neutrality of the 

hearing by failing to disavow the comments, and by laughing disrespectfully. Second, the timing 

of the Ordinance is evidence that Touroville targeted religion because there was no catalyst 

security risk to justify the sudden change. Third, Councilwoman Flanagan’s personal history with 

Mr. Chen caused her to pass a law limiting the free exercise of his religion. Mr. Chen pled 

sufficient factual allegations to demonstrate that Touroville acted with animus, and his case was 

erroneously dismissed. 
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   1. The Town Council’s failure to disavow residents’ hateful comments 
compromised the neutrality of the Town Council meeting. 

  
         Hostility during a public hearing violates the First Amendment’s guarantee that laws are 

applied in a manner neutral towards religion. See Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights 

Comm’n, 138 S. Ct. 1719, 1732 (2018). In Masterpiece Cakeshop and Lukumi, this Court recently 

addressed this issue and found that hostility towards religion during a public hearing constitutes 

animus. This Court should find that Touroville’s public hearing involved several instances of 

evidence of hostility towards religion; residents’ intolerant statements, the Town Council’s failure 

to disavow them, the Town Council’s blatant disrespect towards religion by laughing at an 

offensive shirt, and the public crowd’s heckling during the meeting. 

        This Court found in Masterpiece Cakeshop that that the rulings of the Colorado Civil 

Rights Commission were invalid because the Commission acted with hostility towards religion. 

138 S. Ct. at 1732. The Commission unconstitutionally targeted religion when one commissioner 

made belittling comments about the petitioner’s refusal to conduct business for a homosexual 

couple celebrating their marriage. Id. at 1729. The commissioner stated that “religion has been 

used to justify all kinds of discrimination throughout history. . .” and that the petitioner’s beliefs 

were “despicable.” Id. This Court found that the commissioner’s comments were both 

inappropriate and hostile towards the petitioner’s religious views. Id. Ultimately, the comments 

compromised the neutrality of the entire hearing because the Commission did not disavow or 

express concern with one commissioner’s belittling comment. Id. at 1729-30. The State violated 

its duty under the First Amendment’s to not base decisions on anti-religious animus when it 

compromised the neutrality of the hearing. Id. at 1731. 
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        The circumstances surrounding the city’s ordinances in Lukumi led this Court to conclude 

that the city’s motivation was hostility towards the Santeria religion. 508 U.S. at 541. The record 

from the city council meeting discussing animal sacrifice showed significant hostility towards 

Santeria beliefs. Id. Taped excerpts of the city council meeting included the public loudly 

interrupting with cheers following city council member’s anti-Santeria statements. Id. This Court 

weighed the statements of various city officials, including the city attorney and the chaplain of the 

city police department who openly expressed intolerance of the Santeria religion, as evidence of 

the city's anti-religious motivation. Id. at 541-42. This Court in Lukumi did not just focus on the 

statements of lawmakers but instead also analyzed the statements of different town officials as 

well as the meeting record as a whole. Id. 

         The circumstances surrounding the amendment of the ordinance, similarly in context to the 

comments in Masterpiece Cakeshop and Lukumi, reflect Touroville’s animus towards religion. 

The neutrality of the Town Council meeting was compromised because Town Council members 

failed to respond to, let alone disavow, residents who made hateful comments towards Mr. Chen’s 

religious identity. Several Touroville residents spoke at the Town Council meeting and expressed 

hate and hostility towards Mr. Chen because of his religion. R. at 26. Residents made statements 

asserting that “radical religions are taking over America,” describing turbans as ‘weird bulky 

things on their heads,” and arguing that the religious exemption allowed “‘terrorists’ to enter the 

Town Building without going through a full security check.” R. at 23-24; 26. Residents’ comments 

made xenophobic and hateful assertions that Mr. Chen was a terrorist, that Mr. Chen’s religion 

was radical, and that Mr. Chen was not a “Real American.” R. at 23-24; 26. These comments 

reflect an anti-Sikh bias that is similar to the anti-Santeria comments at issue in Lukumi and the 
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commissioner’s belittling comment in Masterpiece Cakeshop. Although it was the residents and 

not the Town Council members who made the comments as in Masterpiece Cakeshop, this Court 

should nevertheless weigh the residents’ hostile comments because this Court in Lukumi weighed 

the record of the entire city council meeting. The residents’ hostile comments serve as 

circumstantial evidence in the context of the totality of circumstances that demonstrate 

Touroville’s animus towards religion. 

This Court should find that Mr. Chen pled sufficient facts of the hostile Town Council 

meeting to support the allegation that Touroville acted with anti-religious animus. This Court 

emphasized in Masterpiece Cakeshop that the Commission’s failure to express concern with one 

commissioner’s belittling comments compromised the neutrality of the hearing. 138 S. Ct. at 1732. 

At the Touroville hearing, not one Town Council member expressed concern or repudiated the 

residents’ hostile comments. R. at 26. Instead, Supervisor Buri thanked each resident after their 

overtly discriminatory speeches in accordance with hearing procedures. R. at 26. This Court should 

treat Touroville’s failure to address residents’ intolerant remarks the same as the Commission’s 

failure in Masterpiece Cakeshop.  

In addition, the Town Clerk and Supervisor Buri made no effort to control the public 

audience’s rowdy heckling at Touroville’s meeting. R. at 26. The Lander County Times reported 

that the Town Supervisor and other Town Council members laughed in response to a resident who 

wore an extremely offensive shirt with an image of a turban containing a fuse. R. at 26. The public 

audience’s cheering and jeering, as well as Town Council members’ laughter is comparable to the 

outright disrespect at the public hearing in Lukumi. This Court should similarly examine the entire 

record of the hearing to find that Touroville acted with animus towards religion because of the 
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totality of the circumstances. The Town Council was responsible for conducting a neutral hearing, 

and by failing to address the hateful comments and by disrespectfully laughing at an offensive 

shirt, discredited the fairness of the hearing.  

2.  The timing of the Amended Ordinance is evidence that Touroville’s 
purpose was to target religion because there was no prior building 
security risk. 

  
         The timing of the Amended Ordinance is evidence of animus against religion because 

Touroville failed to present any evidence that a perpetrator manipulated the religious exemption 

to conceal weapons. Lukumi instructs courts to assess the context of the ordinance, including its 

timing, to determine whether the State’s motivation was religious targeting. 508 U.S. at 540. In 

Lukumi, this Court noted that the city enacted the ordinance just weeks after the Church of Lukumi 

announced plans to open. 508 U.S. at 541. The timing of the ordinance in Lukumi was a result of 

anti-Santeria sentiment under the guise of a concern for animal safety. 508 U.S. at 541. Conversely, 

when the government presents evidence that the law was motivated by a compelling government 

interest, lower courts have refused to find anti-religious animus. F.F. v. State of New York, 2019 

N.Y. Misc. LEXIS 6444, *12 (N.Y. Sup. Ct. 2019) (finding that there was not animus when the 

state’s repeal of a religious exemption to mandatory vaccination laws was solely driven by public 

health concerns due to the recent measles outbreak). 

         Touroville failed to present any evidence that the Amended Ordinance was motivated by a 

catalyst event. Unlike the measles outbreak in F.F., Touroville has not presented any extenuating 

circumstances for the introduction of the amendment. The religious exemption to the ordinance 

existed for fifty years without any concern for building security. R. at 28. And there has not been 

a catalyst event that would justify the change in building security. Here, similar to Lukumi, 
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Touroville introduced the amendment to the ordinance without any evidence other than concern 

for a vague potential threat. R. at 5. The lack of a catalyst event to justify repeal of the religious 

exemption plausibly shows that Touroville amended the ordinance to target religion rather than 

enhance building security. The timing of the ordinance is, therefore, undoubtedly evidence that 

Touroville acted with animus towards religion. 

3. Councilwoman Flanagan’s motive was to discriminate against Mr. 
Chen. 

  
          Councilwoman Flanagan’s personal vendetta against Mr. Chen caused her to pass a law that 

discriminates on the basis of religion. If a statute is adopted out of hostile intentions towards an 

unpopular group, the law is presumptively unconstitutional. Lukumi, 508 U.S. 520. In Lukumi, 

the Court found that the statements of individual lawmakers attacking the Santeria religion were 

circumstantial evidence of the lawmakers’ improper purpose in amending the ordinance. Id. at 

541-42.  This Court should choose to examine Councilwoman Flanagan’s individual motivation 

because it serves as circumstantial evidence that the Town Council had an unconstitutional purpose 

in amending the ordinance. The circumstances surrounding Councilwoman Flanagan’s personal 

vendetta against Mr. Chen are not mere coincidence. Mr. Chen pled sufficient factual allegations 

concerning Touroville’s purpose in amending the ordinance that are “enough to raise a right to 

relief above the speculative level.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). 

            The individual motives of lawmakers are relevant here because this Court’s test for finding 

animus towards religion requires an inquiry into legislative purpose. Lukumi, 508 U.S. at 540; see 

United States v. O’Brien, 391 U.S. 367, 383 n. 30 (1968). Generally, lower courts have 

inconsistently approached the weight given to individual motives of lawmakers. South Carolina 
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Ed. Assoc. v. Campbell, 883 F.2d 1251, 1263 (4th Cir. 1989) (refusing to find the subjective intent 

of members of the legislature when the plaintiff was denied payroll benefits). R. at 13. This Court 

should weigh the individual motives of lawmakers because it serves as a better safeguard to protect 

religious freedom. This Court should inquire into Councilwoman Flanagan’s motives because the 

Town Council consists of only six Council members, and one discriminatory purpose in enacting 

the law has the potential to distort the entire Council.  

          At a motion to dismiss, a court must accept the plaintiff’s factual allegations as true and 

evaluate all plausible inferences derived from those facts in the plaintiff’s favor. See Chaparro v. 

Carnival Corp., 693 F.3d 1333, 1337 (11th Cir. 2012) (per curiam). Mr. Chen pled factual 

allegations that demonstrate the circumstances surrounding the amendment are not mere 

coincidence. Mr. Chen prevailed in a lawsuit against Councilwoman Flanagan in a private business 

dispute. R. at 5. Following the lawsuit, Councilwoman Flanagan introduced and motioned the 

Town Council to amend the ordinance and eliminate the religious exemption that protected Mr. 

Chen’s Sikh beliefs. R. at 25. It was not a coincidence that Councilwoman Flanagan’s 

administrative assistant made xenophobic and hateful comments towards Mr. Chen at the Town 

Council meeting. R. at 24.  

 This Court should accept Mr. Chen’s factual allegations as true and evaluate the inferences 

in Mr. Chen’s favor. Mr. Chen pled sufficient facts concerning the inherently religious language 

in the Amended Ordinance and the surrounding circumstances that raise the allegation that 

Touroville acted with animus to a speculative level, enough to survive a motion to dismiss. 
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CONCLUSION 

         For the aforementioned reasons, Petitioner, Pan Chen, respectfully requests that this Court 

reverse the decision of the Fuchsberg Court of Appeals. 

                                                                                 Respectfully Submitted, 

/s/_________________________ 

                                                                              Team 13 

                                                                              Counsel for the Petitioner 

Pan Chen 

 

 

 

  


