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QUESTIONS PRESENTED 

 

 

I. Is Chapter 23 of the Touroville code constitutional under the Free 

Exercise Clause when it was modified to better ensure the safety of the 

public and when the law only retains exemptions for those items which 

are medically necessary and documented? 

 

II. Does a town act with animus when it modifies a statute to better serve the 

public interest of protecting its citizens from potential security threats 

and that modification causes an incidental effect on some religious 

conduct?
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STATEMENT OF THE CASE  

Statement of the Facts 

Until recently, the Town of Touroville, Respondent, had a religious exemption 

in place that allowed headdresses “worn to comply with a genuine religious belief” 

inside the municipal building and courtrooms. R. at 4-5. The ordinance defines a 

headdress as “any article unnatural to the wearer that fully or partially covers the 

wearer’s head or face.” R. at 5, n. 3. On May 16, 2017, a public hearing was held by 

the Touroville Town Council to determine how to address growing safety concerns 

from Touroville’s chief security personnel. R. at 4. Consistent with its policy, 

Touroville allowed for an official comment period wherein each resident who wished 

to voice an opinion on the proposed ordinance was granted a two-minute period to 

speak. R. at 4. The Town Supervisor thanked each speaker for his or her time but 

none of the Town Council members commented on what was spoken in any way. R. 

at 5. 

 During this public comment period, many residents raised concerns about 

preferential treatment for individuals with religious beliefs requiring headdresses 

when individuals wanting to wear cowboy hats in the municipal building were 

denied. R. at 24. Many residents also expressed great concern over potential threats 

of terrorism including one resident wearing a t-shirt with a caricature of a man 

wearing a turban that was depicted as a bomb. R. at 5, 24. One municipal building 

employee argued that a uniform security process should be implemented for all 

people entering the building for the public’s safety. R. at 24. Amongst the calls for 

removal of the religious exemption, a sales representative for Securite USA left 
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marketing materials for screening devices for the Council’s review. Id. Most 

importantly, however, the Touroville Chief of Police Coyner argued in favor of 

amending the ordinance because he suspected that contraband was being smuggled 

into the municipal building by putting objects under headgear. R. at 9. Similarly, 

Sheriff Mackay explained that contraband smuggled into the municipal building 

underneath headgear could put dangerous items in the hands of criminal 

defendants and risk public safety. Id. All but one speaker supported the removal of 

the religious exemption: Mr. Chen. R. at 23-24. 

Pan Chen, Petitioner, is a Sikh who by his religion, is required to never cut 

his hair and always have his hair in a turban unless in the privacy of his home or 

around family. R. at 4, 6-7. As a local businessman, Mr. Chen regularly entered the 

municipal building and courtrooms for consultations and participation in civil cases. 

R. at 4. Mr. Chen argued against repealing the religious exemption because he 

would no longer be able to enter the municipal building. R. at 23. Mr. Chen was 

willing to dispense with the ceremonial knife, which his religion also required him 

to carry and was willing to let the police touch his headdress but refused to take off 

the headdress. R. at 5. However, rather than challenge the validity of the allegation 

of contraband being smuggled into the municipal building, Mr. Chen used his 

comment period to argue that Council Member Flannagan was targeting him 

because of a prior lawsuit. R. at 5, 23. 

Ultimately however, the result of this public hearing was to strike the words 

“or worn to comply with a genuine religious belief” from §23-3 of the Town Code. 
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Touroville stated that the removal of the exemption was specifically to combat “the 

ever-increasing spiral of violence in public places and facilities as well as the ever-

present threat of terrorism.” R. at 21. Touroville further stated that their purpose 

was to “protect our citizens entering Touroville’s facilities and our public employees 

in the course of their duties.” Id.  

When Mr. Chen entered the municipal building on May 19, 2017, he refused 

to remove his turban because of religious reasons and was barred from moving 

further into the building. R. at 6. Officer Russo explained to Mr. Chen that the 

Town had changed its law, and he would now be required to remove anything on top 

of his head. Id. Mr. Chen was then given the option to either remove his turban and 

submit to the security screening or to leave the building, of which failure to comply 

would result in arrest. Id. Despite Mr. Chen’s “urgent” business in the municipal 

building, he decided to leave the building. Id.  

Procedural History 

         On July 12, 2017, Mr. Chen brought a civil suit in the Fuchsberg Supreme 

Court against Touroville under 42 U.S.C. 1983. R. at 6. Mr. Chen claimed that 

Touroville allegedly infringed on his First Amendment right to the free exercise of 

religion by requiring him to remove his turban for security purposes when entering 

the municipal building. Id. Mr. Chen’s primary request for relief was monetary 

damages. After monetary damages, he asked that the court rule the challenged 

ordinance unconstitutional either facially or as applied or that the court grants 

injunctive relief against enforcement of the challenged ordinance. Id. In response, 
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on September 12, 2017, Touroville moved to dismiss the complaint arguing that the 

ordinance was amended to protect the general public, address security concerns at 

the municipal building, and further the administration of government. Id. 

At the hearing before the Fuchsberg Supreme Court on November 20, 2018, 

Mr. Chen testified about the difficulty and indignity of removing and putting on 

Sikh turbans. R. at 6-7. He argued that, unlike Hindu and Arab turbans, Sikh 

turbans are more complex and take 10 minutes to remove and reapply. R. at 7. 

Judge Perone ruled that Mr. Chen’s argument lacked merit. Id. Therefore, he 

granted Touroville’s motion to dismiss for failure to state a claim. Id. The Fuchsberg 

Supreme Court found that Touroville enacted this ordinance to “further the 

administration of government and justice.” R. at 2. Additionally, it was found that 

the ordinance was reasonably related to combating a pressing problem of violence in 

public buildings and the Town enforced the ordinance even-handedly. Id.     

         Mr. Chen appealed to the Appellate Division, Second Department of the 

Fuchsberg Supreme Court. R. at 3. On April 18, 2019, the court affirmed the ruling 

of the trial court because Touroville’s enactment of an ordinance to protect the 

public did not infringe on Mr. Chen’s right to the free exercise of religion. Id.  

Mr. Chen appealed to the State of Fuchsberg Court of Appeals. R. at 4. On 

January 3, 2020, the court affirmed the ruling of the Appellate Division. Id. The 

court reasoned that Mr. Chen’s argument lacked merit and failed to raise the same 

religiously tied issues raised in either Yoder or Sherbert because Mr. Chen’s 

primary concern was only the time-consuming nature of unraveling and reapplying 
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his turban. R. at 9-10. Likewise, the court dispensed with the argument that 

Touroville acted with animus because Mr. Chen had failed to sufficiently link 

statements made by his fellow residents to any official actions taken by the Town 

Council. R. at 12. Additionally, Mr. Chen failed to build a sufficient record 

displaying in any way that the Councilwoman against whom he won a significant 

judgment had acted in any kind of discriminatory or hostile manner. R. at 13. 

Finally, the court ruled that Touroville’s ordinance was a neutral law of general 

applicability and therefore did not violate the Free Exercise Clause. Id. Following 

the decision, Mr. Chen filed a timely petition for a writ of certiorari to this Court, 

which it granted. R. at 20.  

JURISDICTION  

This case is on writ of certiorari of a final judgment from the State of 

Fuchsberg highest court. The jurisdiction of this Court is invoked under 28 U.S.C. § 

1257 to review the constitutionality of a local ordinance.  

STANDARD OF REVIEW  

This Court has final authority to review and determine, independently, 

judgments involving Constitutional guarantees. Rosenbloom v. Metromedia, 403 

U.S. 29, 53-54 (1971). Review of the constitutionality of a statute is de novo, as it is 

a pure question of law. United States v. Bolanos-Hernandez, 492 F.3d 1140 (9th Cir. 

2007). 
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SUMMARY OF THE ARGUMENT 

 In a post 9/11 world, state and local governments cannot be mired in 

litigation that demands a constitutional entitlement to a religious exemption where 

they enact legitimate security protocols in municipal buildings. This Court should 

affirm the ruling of the Fuchsberg Court of Appeals for two reasons. First, Chapter 

23 is constitutional under the Free Exercise Clause without the religious exemption 

despite the remaining medical exemption for medically necessary and documented 

similar items. Second, Touroville acted without animus by repealing the religious 

exemption. 

 To the first point, the Fuchsberg Court of Appeals correctly noted that 

Touroville’s ordinance only sought to address a growing pattern of violence in 

courthouses. Under Chapter 23, no exemptions are offered to any type of headdress 

other than those that are worn for legitimate, documented and medically necessary 

reasons. This standard allows for security personnel to easily check members of the 

public by requiring either documentation from a doctor showing necessity of the 

item or removing the headgear altogether. Retaining a medical exemption for such 

documented items does not defeat the purpose of the Ordinance. Far from it, the 

removal of the religious exemption was a necessary step to ensure that the security 

screening process could be streamlined to better ensure the safety of individuals 

entering municipal buildings. The removal of religious exemptions from generally 

applicable laws has not been defeated in other contexts, such as the field of 

vaccination, and it should not be defeated here. Furthermore, Mr. Chen’s contention 
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that a hybrid rights exception should apply is both illogical and unsupported by this 

Court’s precedent. Moreover, Touroville has a legitimate interest in updating its 

security protocols, and that interest allows the State to meet rational basis. 

 To the second point, the Fuchsberg Court of Appeals correctly held that 

Touroville acted without animus by removing the religious exemption from Chapter 

23. The ordinance is a neutral law in three ways: facially, in effect, and via its 

legislative history. First, the ordinance is facially neutral because the word 

“headdress,” which is the only word that could possibly be discriminatory, has a 

secular and religious meaning, even before the ordinance was amended. Second, the 

ordinance is neutral in effect because it applies to both religious and non-religious 

townspeople, including practitioners of numerous religions required to wear a head 

covering. Third, the ordinance is neutral with regard to the legislative history 

because the Town Council was neither prompted by nor disparaging towards Mr. 

Chen or his religion in repealing the religious exemption. The ordinance is generally 

applicable because it does not target religiously motivated conduct alone. Since the 

ordinance is a neutral law of general applicability that satisfies rational basis, 

Chapter 23 is constitutional. Even if this Court used strict scrutiny, the law is still 

constitutional because there is a compelling state interest to protect public safety in 

government buildings and is narrowly tailored to ensure that interest. 

ARGUMENT 

To inhibit legislative action by requiring that the law cede to the myriad 

faiths and practices of religious observers would create an impossible standard that 
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no statutory construction could adequately overcome. When members of the public 

enter a government building, they bring with them the basic expectation that they 

will be safeguarded from violence while they conduct their business. While the 

system cannot always guarantee the safety of individual citizens, the reasonable 

security measures that a city enacts work to limit the dangers associated with 

modern society. However, requiring a state to grant an exemption every time one is 

requested would virtually nullify rules meant to keep the public safe and create an 

unworkable procedure for security personnel to maintain. This case arose because 

Mr. Chen believes that he can rightly ignore valid security measures solely on the 

basis of being “owed” an exemption, or else a sizable settlement. 

While sincerely held religious beliefs may not be sanctioned, religious conduct 

is subject to regulation for the protection and sustainment of society. Cantwell v. 

Conn.,  310 U.S. 296, 303-04 (1940). Challenged laws that simply regulate secular 

conduct, particularly activities that advance legitimate governmental goals, need 

not meet strict scrutiny in order to remain in effect, to require such a standard in a 

population as diverse as America would be “courting anarchy.” Emp’t Div. v. Smith, 

494 U.S. 872, 892 (1990). To forge a better, more workable standard, the Court 

crafted a modified rational basis test with two distinct prongs: (1) the government 

regulation or law at issue must be generally applicable; and (2) the law or 

regulation must be neutral. Id at 879. However, the lower courts have differed on 

the correct application of the rule set out in Smith, which has created a split in how 

to handle Free Exercise cases.  
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This Court should affirm the ruling of the Fuchsberg Court of Appeals for two 

reasons. First, the Free Exercise Clause allows Touroville to remove a religious 

exemption for religious head coverings while maintaining a medical one for similar 

items. Second, Touroville acted without animus in removing the religious exemption 

because neither Mr. Chen nor his religion was targeted.  

I. THE FREE EXERCISE CLAUSE DOES NOT PROHIBIT TOUROVILLE 

FROM REMOVING A RELIGIOUS EXEMPTION FOR RELIGIOUS GARB 

WHILE RETAINING ONE FOR SIMILAR, MEDICALLY NECESSARY AND 

DOCUMENTED ITEMS. 

 

The First Amendment states that “Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof.” U.S. Const. 

Amend. I. This provision has been incorporated to apply against the states via the 

Fourteenth Amendment. Cantwell, 310 U.S. at 303. This court has consistently 

found that when a state’s regulations are enacted to serve a secular purpose, a 

person may not escape conforming his conduct to the law by demanding an 

exemption on the basis of his religious practices. Indeed, as stated in Braunfield v. 

Brown, “we are a cosmopolitan nation made up of people of almost every conceivable 

religious preference.” 366 U.S. 599, 606 (1961). Requiring legislatures to craft 

individual exemptions for generally applicable laws would overburden the system 

and create laws which no security officer could adequately or consistently enforce. 

This was the essential reasoning behind the Smith standard to begin with. The 

Court stated, “the right of free exercise does not relieve an individual of the 

obligation to comply with a valid and neutral law of general applicability on the 

ground that the law proscribes (or prescribes) conduct that his religion prescribes 
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(or proscribes).” Smith, 494 U.S. at 880 (citations omitted). Therefore, under the test 

stated in Smith, a modified rational basis analysis should apply. 

This Court should affirm the ruling of the Fuchsberg Court of Appeals and 

hold that Chapter 23 of Touroville’s Municipal code is constitutional for three 

reasons. First, Chapter 23 of the code is a generally applicable law, regardless of the 

retention of a medical exemption. Second, the ordinance is rationally related to the 

governmental purpose of ensuring the safety of the public in municipal buildings 

and Mr. Chen’s contention that he has a “hybrid right” claim does not change that 

fact. Finally, the safety of Touroville’s citizens is a legitimate state interest that can 

meet rational basis scrutiny. 

C. The Removal of a Religious Exemption Does Not Invalidate a 

Statutory Construction When the State Retains an Exemption 

that Only Applies to Medically Necessary and Documented Items 

Which May Still be Checked at the Door. 

 

Medical necessity exemptions and religious exemptions are distinguishable 

legislative tools. This Court has never held that a state which retains an exemption 

for medical necessity is by that same measure discriminating against all other 

conceivable reasons for granting an exemption. F.F. v State of New York, 65 Misc. 

3d 616, 631 (N.Y. Sup. Ct. 2019). To that end, the retention of a medical necessity 

exemption does not defeat the purpose of legislation enacted to reduce threats to 

public safety. Id. Under the rationale of Smith, Touroville’s ordinance is generally 

applicable to any and all who enter its municipal buildings and should therefore 

retain its constitutional standing. 
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1. Chapter 23 of the Touroville Code Is a Generally Applicable Law 

that is Not Defeated Simply Because it Excludes Religious 

Exemptions While Retaining a Medical Exemption. 

 

Provisions of general applicability are presumed to be constitutional unless 

there is absolutely no rational basis for them. Gingerich v. Commonwealth, 382 

S.W.3d 835, 844 (Ky. 2012). In other contexts, the police power of a state has 

justifiably been exercised to regulate the conduct of an individual, despite that 

person’s beliefs, such as in the context of vaccination; 

It is not, therefore, true that the power of the public to guard itself 

against imminent danger depends in every case involving the control of 

one's body upon his willingness  to submit to reasonable regulations 

established by the constituted authorities, under the sanction of the 

State, for the purpose of protecting the public collectively against such 

danger. 

 

Jacobson v. Massachusetts, 197 U.S. 11, 29-30 (1905). This is even true when a 

regulation stands “against his will and without regard to his personal wishes or his 

pecuniary interests, or even his religious or political convictions.” Id. at 30.  

In the field of vaccination legislation, several states have been systematically 

removing religious exemptions from mandatory vaccination policies while retaining 

medically necessary and documented exemptions following the outbreak of several 

vaccine-preventable diseases – and these states have been consistently winning in 

the courts. See Phillips v. City of New York, 775 F.3d 538 (2d Cir. 2015), cert. 

denied; Whitlow v. Cal. Dep't of Educ., 203 F. Supp. 3d 1079 (S.D. Cal. 2016) (“The 

right of education, fundamental as it may be, is no more sacred than any of the 

other fundamental rights that have readily given way to a State's interest in 

protecting the health and safety of its citizens.”). 



12 

 

In the vaccination line of cases, states have consistently prevailed against 

free exercise claims demanding the reinstatement of exemptions, specifically 

because it is the duty of the state to regulate the conduct of individual citizens in 

order to preserve public health and safety. Jacobson, 197 U.S. at 25-26. The fact 

that some states retain medical exemptions that are independently, medically 

verifiable does not defeat the purpose of such statutes, because the intention is not 

to eliminate all disease but simply to reduce the likelihood illness. Further, such an 

exemption is not constitutionally required. Smith, 494 U.S. at 880.  

The same underlying concern is at issue here. The fact that Touroville 

retained a medical exemption does not defeat the purpose for which the enactment 

was made. Similar to the reasoning in Phillips where legislation was enacted for the 

purpose of lessening the threat of an outbreak to vulnerable individuals, Chapter 23 

of the Town Code applies generally to all individuals seeking entry to the 

courthouse, R. at 21, and the law need not include every single eventuality in order 

to be validly related to that concern. Medically necessary devices may still be 

searched, and the security concern is not less important because of the inclusion of 

that secular exemption. Furthermore, documentation is still required for those 

medical safety devices. Just like in Phillips where the state responded to an 

outbreak of vaccine-preventable disease, Touroville acted with a specific purpose in 

mind; namely, to address the safety concerns of its chief security personnel. R. at 9. 

The ordinance at issue here has not changed the policy of security personnel, except 

that now they are no longer required to ignore religious headdresses. Simply 
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because a state chooses to retain an exemption for medically necessary and 

documented items does not mean that the point behind the enactment has been 

defeated.  

2. Chapter 23 of the Touroville Town Code Passes Rational Basis 

Review Because the Town’s Objective in Promoting Public Safety 

Was Rationally Related to The Ordinance. 

 

Because the removal of the religious exemption from Chapter 23 did not 

defeat the purpose of the ordinance and because the law is generally applicable, 

rational basis scrutiny applies. Further, rational basis review is satisfied because 

the Touroville’s objective in promoting public safety was rationally related to 

removing the religious exemption.  

Under rational basis review a statute is presumed to be constitutional and 

requires merely that the government action be rationally related to a legitimate 

government objective. Combs v. Homer-Center Sch. Dist., 540 F.3d 231, 243 (3d Cir. 

2008). To invalidate a law reviewed under this standard, “[t]he burden is on the one 

attacking the legislative arrangement to negative every conceivable basis which 

might support it.” Stormans, Inc. v. Selecky, 586 F.3d 1109, 1137 (9th Cir. 2009).  

Touroville’s purpose in enacting the ordinance was to promote the safety of 

Touroville’s employees and visitors to the own’s court and offices. R. at 9. A primary 

concern regarding safety was the smuggling in of contraband as Sherriff Mackay 

testified to the fact that the Town’s court handled civil and criminal matters and 

keeping smuggled contraband out of the reach of criminal defendants was a 

paramount safety concern of his office. R. at 9. Additionally, Sheriff Mackay told the 
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Town Council that it needed to create a uniform security policy to screen members 

of the public before they enter the municipal building. Additionally, Police Chief 

Coyner testified that he suspected visitors to the Town’s building were smuggling 

contraband into the building by placing it into their headdresses. R. at 9. Removal 

of the religious exemption thus served Touroville’s interest in reducing the 

likelihood of smuggled contraband and further in creating a workable system of 

admittance for its security personnel to apply.  

Because public safety and general welfare within municipal buildings are 

legitimate governmental concerns, Chapter 23 of Touroville’s ordinance passes 

rational basis scrutiny. 

D. Mr. Chen’s Reliance on the Supposed Hybrid Rights Exception Is 

Misplaced, Because No Such Exception Was Created to Justify a 

Strict Scrutiny Analysis.  

 

Mr. Chen contends that his action may be maintained under the “hybrid 

rights” exception. He is correct in noting that the Smith Court made a vague 

reference to past jurisprudence in what has today become known as a hybrid rights 

exception; however, such rights have never successfully upheld a Free Exercise 

claim and should not now be held to do so.  

In theory, the hybrid rights exception applies when a free exercise claim is 

made in conjunction with another claim to provide an exception to the general rule 

set forth in Smith. The idea for these rights comes from a piece of dicta penned by 

Justice Scalia: “The only decisions in which we have held that the First Amendment 

bars application of a neutral, generally applicable law to religiously motivated 
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action have involved not the Free Exercise Clause alone, but the Free Exercise 

Clause in conjunction with other constitutional protections.” Smith, 494 U.S. at 881. 

However, a hybrid rights exception would require strict scrutiny to be applied every 

time Free Exercise claim was paired with another Constitutional guarantee, but 

such a tactic would practically defeat the purpose of the holding in Smith.  

The Sixth Circuit addressed the logical inconsistency of allowing a free 

exercise claim to succeed simply because another constitutional right was 

implicated, “[w]e do not see how a state regulation would violate the Free Exercise 

Clause if it implicates other constitutional rights but would not violate the Free 

Exercise Clause if it did not implicate other constitutional rights.” Kissinger v. Bd. 

of Trs. of Ohio State Univ., 5 F.3d 177, 180 (6th Cir. 1993). It is due to this logical 

inconsistency that the Sixth Circuit chose not to acknowledge a hybrid rights 

exception, Id, with the Second and Third Circuit being in agreement. See Leebaert v. 

Harrington, 332 F.3d 134, 144 (2d Cir. 2003); McTernan v. City of York, 564 F.3d 

636, 647 n.5 (3d Cir. 2009). The hybrid rights exception has also been found to be 

difficult for courts to apply without express limits and contours in which to apply it. 

Swanson by & Through Swanson v. Guthrie Indep. Sch. Dist. No. I-L, 135 F.3d 694, 

699 (10th Cir. 1998).  

The confusion among the circuits should be resolved by retaining the crisp 

rule stated in the holding of Smith: neutral laws of general applicability should be 

upheld over the incidental burdens placed on religious practitioners. To do 
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otherwise, or to recognize some variation of the hybrid exception, would undermine 

the jurisprudential value of Smith and essentially swallow the rule. 

II. THE TOWN OF TOUROVILLE ACTED WITHOUT ANIMUS WHEN IT 

REMOVED THE RELIGIOUS EXEMPTION FROM CHAPTER 23 AS A 

SAFETY PRECAUTION BECAUSE THE LAW IS A NEUTRAL LAW OF 

GENERAL APPLICABILITY. 

 In a society in which people so easily choose to harm one another, revising a 

Town Code to prohibit headdresses that could smuggle weapons into municipal 

buildings is a necessary and efficient safety precaution, not suppression of religion. 

The majority in Trump v. Hawaii acknowledged the need for judicial review at 

times to determine if governmental action is “inexplicable by anything but animus.” 

138 S. Ct. 2392, 2423 (2018) (Kennedy, J., concurring) (quoting Romer v. Evans, 517 

U.S. 620, 632 (1996)). To determine that Touroville did not act with animus by 

removing the religious statute, this Court must apply the Smith test. 

In Smith, this Court ruled that a neutral law of general applicability is 

constitutional regardless of any burden on religious practice. 494 U.S. at 883. Later, 

this Court concluded that the failure to satisfy one of the interrelated prongs will 

likely result in failure to satisfy the other. Church of Lukumi Babalu Aye v. City of 

Hialeah, 508 U.S. 520, 531 (1993). If either or both prongs are not met, the law 

must pass the Sherbert test, which requires a compelling state interest that is 

narrowly tailored to advance that interest. Id. at 531-32. 

This Court should affirm the ruling of the Fuchsberg Court of Appeals and 

hold that Touroville acted without animus towards the free exercise of religion by 

removing the religious exemption allowing individuals to wear headdresses into 
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municipal buildings for three reasons. First, the ordinance is a neutral law facially, 

in effect, and by legislative history. Second, the ordinance is a law of general 

applicability because it does not target an individual or religion. And third, even if 

this Court decides that the ordinance is not a neutral law of general applicability, 

the amended law is still constitutional because there is a compelling state interest 

of public safety and the ordinance has been narrowly tailored to advance that 

interest. 

A. The Amended Ordinance of the Town Code Is a Neutral Law. 

The First Amendment’s Free Exercise Clause forbids any law that 

“discriminates against some or all religious beliefs or regulates or prohibits conduct 

because it is undertaken for religious reasons.” Lukumi, 508 U.S. at 532. Aspects of 

neutrality that courts can consider whether a law is purposively suppressing 

religion include facial neutrality, neutrality in effect, and neutrality of legislative 

history. Id. at 533-35, 540. Here, the modified ordinance is a neutral law in all three 

aspects of neutrality. 

1. Chapter 23 Is Facially Neutral Because the Ordinance Has Always Had a 

Secular Meaning for the Word “Headdress.” 

The first step in determining whether a law is neutral requires looking at the 

text itself. Id. at 533. Any law that uses words referring to a religious practice 

without any apparent or contextual secular meaning is not neutral. Id. However, 

facial neutrality is not dispositive since the Free Exercise Clause neutrality 

requirement extends beyond facial discrimination. Id. The Free Exercise Clause 
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“forbids subtle departures from neutrality,” Gillette v. United States, 401 U.S. 437, 

452 (1971), and “covert suppression of particular religious beliefs,” Bowen v. Roy, 

476 U.S. 693, 703 (1986). 

In Lukumi, this Court stated that the City of Hialeah created ordinances 

with words that are consistent with facial discrimination. 508 U.S. at 534. The 

Church purchased a plot of land within Hialeah to create a house of worship where 

they would sacrifice animals – a sincere religious belief of the Santeria religion. 

Once the City Council heard of the Church’s intent, it passed ordinances 

criminalizing any person who “kills, slaughters or sacrifices animals for any type of 

ritual, regardless of whether or not the flesh or blood of the animal is to be 

consumed.” Id. at 527 (emphasis added). The Court determined that the use of 

words such as “ritual” and “sacrifice” that have religious connotations could bolster 

an argument for facial discrimination but is not conclusive because both words also 

have secular meanings. Id. at 534. 

Here, Touroville’s amended ordinance is distinguished from those in Lukumi. 

The amended ordinance requires that “no person shall enter any building in which 

the Town of Touroville maintains public offices or in which the Town Court of the 

Town of Touroville is convened . . . without first removing his/her headdress.” R. at 

21. The only word in the ordinance that could be questioned regarding neutrality is 

“headdress.” According to the ordinance, “headdress” is defined as “any article 

unnatural to the wearer that fully or partially covers the wearer’s head or face.” R. 

at 21. By that definition, a headdress could be a turban like Mr. Chen wears for 
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religious purposes or a cowboy hat. Even before the religious exemption was 

removed from the ordinance, the word “headdress” was used in a secular context. R. 

at 5. Thus, despite the potential religious connotation, the definition of “headdress” 

is broad enough that the ordinance cannot be conclusively or determinatively 

classified as facially discriminatory. This Court must next determine whether the 

amended ordinance is neutral in its effect. 

2. Chapter 23 Is Neutral in Effect Because the Ordinance Applies to Both 

Religious and Non-Religious Townspeople and the Burden on Mr. Chen’s 

Religious Practices Is Only Incidental. 

The second step in determining a neutral law requires looking at the effect of 

the law. The effect of an ordinance or law in practice is strong evidence of the law’s 

purpose; However, adverse impact on religion because of a law is not conclusive of 

impermissible targeting. Lukumi, 508 U.S. at 535. A law could have an effect of 

social harm completely apart from discrimination because of a legitimate 

governmental concern. Id. For example, in Reynolds, the government properly 

regulated polygamy as a social harm that had an incidental effect on religious 

practice. Reynolds v. United States, 98 U.S. 145, 166 (1879). Additionally, a law that 

imposes “gratuitous restrictions” on religious conduct likely seeks to suppress 

religion over a legitimate governmental interest. McGowan v. Maryland, 366 U.S. 

420, 520 (1961). Furthermore, a law’s neutrality is suspect if “First Amendment 

freedoms are curtailed to prevent isolated collateral harms not themselves 

prohibited by direct regulation.” Lukumi, 508 U.S. at 539. 
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In Smith, this Court concluded that a law criminalizing peyote use, a 

controlled substance, was neutral in effect. 494 U.S. at 874. Smith and Black were 

fired from their jobs as drug rehabilitation counselors because they ingested peyote 

as part of a religious ceremony for the Native American Church, of which they were 

members. Because Smith and Black were fired for good cause, they were denied 

unemployment benefits and so instituted a claim for violation of their right to Free 

Exercise of religion. Id. The statute applied to both secular and religious peyote 

users. The Court reasoned that if the suppression of religion is only an incidental 

effect, and not the object of the law, and the law is otherwise valid, it is 

constitutional for religious and non-religious people. Id. at 878-79. The Court stated 

that religious beliefs do not excuse individuals from complying with valid laws 

restricting conduct regulable by the state. Thus, the law was neutral in effect and 

Smith and Black were convicted. Id. 

Here, Chapter 23 is very similar to the statute in Smith; Touroville’s 

ordinance applies to both secular and religious townspeople who have business in 

the municipal building. The ordinance prohibits head coverings worn for non-

religious purposes such as cowboy hats, baseball caps, bandanas, and turbans worn 

for non-religious purposes as well as head coverings required as a religious practice 

such as the turban, kippah, yarmulke, and fez. The argument that the amended 

ordinance is targeting Sikhs or Mr. Chen specifically is unfounded because the 

removal of the religious exemption affected more than Mr. Chen and his religion. 

Because the ordinance, as applied to a non-religious individual, is valid, and the 
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state has the authority to regulate what is worn into a government building, Mr. 

Chen’s religious beliefs do not excuse him from complying with the law. 

Touroville does not deny that Mr. Chen has been personally and adversely 

affected by the removal of the religious exemption. Since May 19, 2017, Mr. Chen 

has been unable to enter the Town’s municipal building because of the repealed 

religious exemption. R. at 6. However, the adverse effect felt by Mr. Chen is an 

incidental effect of the ordinance’s modification. Therefore, Chapter 23 is neutral in 

effect. The next possible factor in determining a law’s neutrality is the legislative 

history. 

3. The Removal of the Religious Exemption Has a Neutral Legislative 

History. 

 According to Justice Kennedy and Justice Stevens, both direct and 

circumstantial evidence can be used to determine the city council’s purpose in 

enacting a law. Lukumi, 508 U.S. at 540. Germane evidence includes “the historical 

background of the decision under challenge, the specific series of events leading to 

the enactment or official policy in question, and the legislative or administrative 

history, including contemporaneous statements made by members of the [decision-

making] body.” Id. However, the section of the Lukumi opinion that discusses 

legislative history as a means of determining neutrality – Part II-A-2 – is 

considered persuasive dicta, because only two justices joined that section of the 

opinion. Id. at 520. Nevertheless, in the wake of Lukumi, this Court has considered 

legislative history in determining a law’s neutrality. Masterpiece Cakeshop, Ltd. v. 

Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1724, 1731 (2017). Even before the 
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Smith decision, this Court used legislative history to determine the discriminatory 

impact of a law. Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 

253 (1977). 

 Whatever the official classification of legislative history in the Lukumi 

decision, multiple circuits have made use of the rule. The Second, Sixth, Seventh, 

and Eighth Circuits concluded that the legislative history is determinative of 

neutrality. CHILD, Inc. v. Min De Parle, 212 F.3d 1084, 1090 (8th Cir. 2000). This 

Court should adopt the rule of these circuits and use the legislative history of 

Chapter 23 because the reason behind a law and the way in which it is promulgated 

would make clear that the Town Council was not targeting Mr. Chen or anyone 

with similar religious beliefs.  

 In Central Rabbinical, the Second Circuit Court of Appeals concluded that a 

law regulating ritual circumcision of infants in Judaism was not a neutral law. 

Cent. Rabbinical Cong. of the United States v. New York City Dep't of Health & 

Mental Hygiene, 763 F.3d 183, 185-86 (2d Cir. 2014). The Board of Health enacted 

the ordinance after a campaign to educate the Orthodox Jewish community of the 

harmful effects of using suction in the circumcision process failed. Petitioners filed 

suit claiming the ordinance violated the Free Exercise Clause. Id. The court 

reasoned that because the Board of Health admitted the practice of the Orthodox 

Jewish community prompted the regulation, the law was not neutral. Id. at 195-96. 

Chapter 23 is dramatically different than the ordinance in Central 

Rabbinical. The religious exemption was removed for all religious people, not 
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specifically because of Mr. Chen. Many townspeople spoke at the Town Council 

meeting with opinions about the ordinance, but none of them mentioned Mr. Chen 

by name. R. at 23-24. Various townspeople desired the removal of the religious 

exemption because of the increasing number of radical religions, “terrorists,” and 

“foreigners” who could enter the building without a full security check. Id. Since Mr. 

Chen does not fall into any of these categories and there was no specific event that 

occurred causing the Town Council to repeal the religious exemption, the ordinance 

was not prompted by Mr. Chen’s actions.  

 In Masterpiece, this Court concluded that the Commission violated the Free 

Exercise Clause because of a hostile public hearing. 138 S. Ct. at 1731. A gay couple 

came to Phillips’ bakery to have a cake made for their upcoming wedding. Phillips 

refused to make the cake because of his religious beliefs, so the couple filed a 

discrimination suit. Id. at 1724. At a formal hearing in front of the Commission, 

Phillips’ asserted his right to free exercise of religion, but the Commission was 

impermissibly hostile towards Phillips. A member of the Commission implied that 

religion was not welcome in the Colorado business sphere and described Phillips’ 

faith as “one of the most despicable pieces of rhetoric that people can use” without 

any comment or disagreement from other Commission members. Id. at 1729. This 

Court stated that “upon even slight suspicion that proposals for state intervention 

stem from animosity to religion or distrust of its practices, all officials must pause 

to remember their own high duty to the Constitution and to the rights it secures.” 

Id. at 1731 (quoting Lukumi, 508 U.S. at 547).  
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Here, the Town Council members were not hostile towards Mr. Chen. During 

the comment period at the public hearing, councilmembers could not comment on or 

question what the townspeople said. R. at 4-5. After an individual is done speaking, 

the Town Supervisor thanks the person for his or her time. R. at 5. Unlike in 

Masterpiece, none of the councilmembers were disparaging or negative in any way 

towards Mr. Chen or his religion. The argument that the ordinance was passed 

because of Mr. Chen’s conflict with Councilwoman Flanagan is unfounded. She, like 

the rest of the Town Council remained silent during the comment period. R. at 5. 

The Town Council, Chief Coyner of the Touroville Police Department, and Sheriff 

Mackay of the Lander County Sheriff’s Office were more concerned with the 

potential for terrorism and violence if someone smuggled contraband into the 

municipal building in a headdress. R. at 24. While many of the townspeople said 

and implied disrespectful things about Mr. Chen’s religion, they are not public 

officials. The legislative history was neutral with respect to Mr. Chen’s religion. 

B. Chapter 23 Is a Law of General Applicability Because It Does Not 

Target Religiously Motivated Conduct. 

 

Any law that burdens religious practice must be generally applicable. Smith, 

494 U.S. at 879-81. While all laws are at least somewhat selective, “categories of 

selection are of paramount concern when a law has the incidental effect of 

burdening religious practice.” Lukumi, 508 U.S. at 542. The government must not 

impose burdens on religiously motivated conduct alone. Id.  



25 

 

While Smith created the generally applicable standard, the case never fully 

defined general applicability. However, as mentioned in the introduction to the 

argument section, there is a split among the circuits. Many of these circuits define 

general applicability as the absence of neutrality. The Third, Eighth, and Ninth 

Circuits require that a law must not target a religious group to be generally 

applicable. Stormans,  794 F.3d at1080. To be generally applicable, a law does not 

need to be universal, but there cannot be evidence of an “intent to regulate religious 

worship.” Olsen v. Mukasey, 541 F.3d 827, 832 (8th Cir. 2008) (quoting Cornerstone 

Bible Church v. Hastings, 948 F.2d 464, 472 (8th Cir. 1991)). 

Here, the ordinance is not underinclusive since Mr. Chen is being treated the 

same as those townspeople who are not Sikhs or religious. During the public 

hearing, some townspeople stated that with the religious exemption in place, Mr. 

Chen received “special privileges” when allowed to wear his turban when others 

could not wear their cowboy hats in the municipal building. R. at 5. Mr. Chen 

argued that the ordinance targets him because he is no longer able to enter the 

municipal building to conduct business because of his sincere religious beliefs while 

the rest of the Town can easily enter the building. R. at 12. However, Mr. Chen has 

options: he can take off the turban, he can send in a proxy to conduct business for 

him, or he can choose not to enter the building by failing to pursue the alternatives. 

Importantly, if another townsperson refused to take off his or her cowboy hat, he or 

she would have the same options.  
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Mr. Chen was amenable to making changes in light of the Town’s fear of 

violence by willingly leaving his ceremonial knife – the carrying of which is a 

sincere religious practice as important as wearing the turban – at home. R. at 5. 

Touroville is not targeting him when he himself understands the town’s concerns 

and is willing to take certain preventive measures to help alleviate those fears. 

There is simply no evidence to suggest that the removal of the religious exemption 

was passed with an intent to regulate religiously motivated conduct. 

Thus, the ordinance is generally applicable. Because it has already been 

established that rational basis is satisfied, Chapter 23 is constitutional.  

C. Even if This Court Determines that Strict Scrutiny Should Apply, 

Touroville Will Still Prevail Because Chapter 23 Is Narrowly 

Tailored to Satisfy a Compelling State Interest. 

 

Requiring a state to meet the strict scrutiny standard in all contexts 

involving a religious adherent demanding an exemption would produce “a private 

right to ignore generally applicable laws” which the Smith Court stated was a 

“constitutional anomaly.” 494 U.S. at 884 (emphasis added). However, if this Court 

determines that the test stated in Sherbert should apply, the government can still 

meet that burden because even in the pre-Smith era, decisions upholding the 

religious exercise of a particular sect did not involve “the public safety, peace, order, 

or welfare.” Wisconsin v. Yoder, 406 U.S. 205, 230 (1972); Sherbert v. Verner, 374 

U.S. 398, 403 (1963).Therefore, despite Mr. Chen’s contention that overruling Smith 

would “restore” religious liberty, such action would only reinstate strict scrutiny in 

a limited subset of cases, particularly where a law targets religion or otherwise 
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substantially burdens the exercise of that religion without governmental purpose. 

That is not the case before the Court. 

The Sherbert test is a two-step analysis that first asks whether the 

individual’s religion has been “substantially burdened” by the enactment of the law 

and then whether that enactment is justified under strict scrutiny. Smith, 494 U.S. 

at 883. This Court has analyzed what constitutes a “substantial burden” in the 

context of Religious Freedom Restoration Act (RFRA) cases which reinstituted strict 

scrutiny for religious challenges to federal law. Burwell v. Hobby Lobby Stores, Inc., 

the court determined that there was a substantial burden placed on the Green 

family where it was shown that the law at issue would cost $1.3 million a day for 

their refusal to comply with the Affordable Care Act’s insurance mandate. 573 U.S. 

682, 691 (2014). However, as stated in the Sunday Closing line of cases, actions 

which merely make a religious belief “more expensive” do not violate the Free 

Exercise Clause. Braunfield, 366 U.S. at 605. Furthermore, a state may establish a 

compelling interest in the uniform application of a particular program “by offering 

evidence that granting the requested religious accommodations would seriously 

compromise its ability to administer the program.” Gonzales v. O Centro Espirita 

Beneficente Uniao do Vegetal, 546 U.S. 418, 435 (2006).  

1. Chapter 23 of Touroville’s Code Does Not Substantially Burden Mr. 

Chen’s Religious Practices. 

 

Mr. Chen argues that Touroville’s valid enactment of stricter security 

protocols infringe his free exercise of religion. However, the main thrust of his 
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argument in the court below was regarding the time consumption in unraveling and 

rewrapping his turban. R. at 10.  

Municipal buildings, particularly courthouses, have always stood as public 

places where individuals could conduct their business. However, “as the recent 

spate of violence in courthouses reminds us,” such openness “must be balanced by 

reasonable precautions.” Harriston v. Mead, 2008 U.S. Dist. LEXIS 79001, 17 

(E.D.N.Y. Sep. 30, 2008). Many governmental bodies have enacted these 

precautions, and denial of access to the courthouse is a typical consequence of 

refusing to comply with security screening. 1 Criminal Constitutional Law § 3.10 

(2019). 

In Spanks-El v. Finley, the district court upheld a courthouse rule where a 

Moorish-American citizen who refused to remove his religious headgear was denied 

access to the courthouse. No. 85 C 9259, 1987 U.S. Dist. LEXIS 3374 (N.D. Ill. Apr. 

23, 1987), aff'd, 845 F.2d 1023 (7th Cir. 1988). The court reasoned that “not all 

security-breaching items, such as a plastic gun or bomb, are detectable by a 

magnetometer,” and that other security measures may not provide “the same 

assurance of safety that comes with a direct, visual inspection of the interior of a 

hat.” Id. at 8-9. Further, the court held that the individual’s right to free exercise 

must cede to the government’s compelling interest in courtroom safety. Id. at 9 

(emphasis added). 

Mr. Chen’s refusal to comply with Chapter 23 was met with the same result 

as Mr. Spanks-El: non-admittance to the municipal building. Unlike Spanks-El who 
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requested the exemption only to comply with a sincerely held religious belief, Mr. 

Chen’s primary concern was the extra time that removing the head gear would 

entail. R. at 10. Certainly a time commitment of an additional ten to twenty 

minutes to comply with valid security protocol is a reasonable request in light of 

recent threats of criminal syndicates, R. at 5, and violence in courthouses. R. at 21. 

Furthermore, the lower court found that the primary purpose of the enactment was 

to address the security concerns of its personnel – not to target any individual or 

religious practice. R. at 9. 

2. Even if Chapter 23 Does Substantially Burden Mr. Chen’s Free Exercise, 

the Ordinance Was Enacted to Serve the State’s Compelling Interests. 

 

Mr. Chen argues that his religious convictions outweigh Touroville’s interest 

in protecting its citizens. While Touroville has offered an exemption to Mr. Chen in 

the past, it is by no means constitutionally required to do so. See Id. at 880.  

Chapter 23 is by title and by execution a safety and security regulation, 

meant to promote the public safety and welfare within government-owned and 

operated buildings. Further, removal of the religious exemption was well within the 

State of Fuchsberg’s police power. Much like Smith where the law in question was a 

generally applicable criminal prohibition, Chapter 23 is a criminal law statute that 

only regulates behavior within government offices and the courthouses. The 

removal of the religious exemption can only improve the general applicability of the 

ordinance. Because the Ordinance itself applies equally to all seeking entry to the 

building, this Court should hold that the safety of individuals entering Touroville’s 

municipal buildings is a compelling matter of state interest.  
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3. Chapter 23 Is Narrowly Tailored to Ensure That All Persons Are Safer 

While Conducting Business in Municipal Buildings. 

 

It is Mr. Chen’s assertion that the Ordinance, as written and applied to him, 

severely hampers his ability to perform economic activity in the municipal 

buildings. Mr. Chen may hire an attorney to perform business activities on his 

behalf and the personal expense of such an option should not force the state to 

reintroduce an exemption that undermines valid safety measures. In a Post-9/11 

world, such safety concerns are not only reasonable, but expected. Every airport 

security line in America requires that one remove his or her shoes. Transportation 

Security Administration, Security Screening, https://www.tsa.gov/travel/security-

screening#. While the act itself does not imply that the entirety of America believes 

one to be a terrorist, it is still a requirement to ensure the safety of fellow airline 

passengers. Similarly, when addressed with a security concern created primarily 

through misuse of an exemption, Touroville had no reasonable alternative but to 

remove that exemption, for the safety and general welfare of its people. R. at 9. 

Thus, Chapter 23 satisfies the Sherbert test. 

CONCLUSION 

For the foregoing reasons, this Court should affirm the ruling of the 

Fuchsberg Court of Appeals and hold that Chapter 23 of the Town Code is 

constitutional under the Free Exercise Clause of the First Amendment and that 

Touroville acted without animus in removing the religious exemption.  


