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QUESTIONS PRESENTED 

I. Under Free Exercise clause and Church of the Lukumi Babalu Aye, Inc. v. City of 

Hialeah, does a municipal ordinance survive Constitutional review when, the municipal 

code removes protections for those serving “genuine religious belief[s]” and while 

keeping similar protections for secular purposes?  

II. Whether an ordinance is predicated upon animus when during the public hearing the 

only citizens who spoke in support gave racist, religiously hostile, and conclusory 

statements and when the structure of a law singles a certain religious trait out and 

prohibits those with that trait from taking part in their civic duty despite no evidence that 

religious trait posed a risk in the past.  
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STATEMENT OF THE CASE 

STATEMENT OF FACTS 

Mr. Pan Chen is an actively involved citizen and business owner in Touroville. (R. at 4).  

As an active member of the Touroville community, he frequently needed to go to the Municipal 

Building, which houses the local court. (R. at 4).  Mr. Chen is also a deeply religious individual 

as a follower of Sikhism.  (R. at 4).  Accordingly, he wears a dastaar or turban, which is required 

by his faith.  (R. at 4).  Until May 2017, Mr. Chen has had no restrictions on being an active 

member of the community while practicing his faith.  (see R. at 4).  

Unfortunately, on May 16th, 2017, the city council decided to debate a new ordinance 

that would remove the religious exemption for headdresses while leaving in other secular 

exemptions.  (R. at 5).  Mr. Chen tried to enlighten the council on his and many others’ religious 

beliefs concerning headdresses.  (R. at 23).  Mr. Chen was forced to convey his message under a 

sea of jeering from the audience.  (R. at 26).  A security expert and sales representative for new 

screening devices, Connie Hudson, discussed with the council the ways they could improve 

security and gave the council a sales packet.  (R. at 24) 

However, from the sea that jeered Mr. Chen as he spoke came a wave of hate as other 

less enlightened members of the community also testified.  (see R. at 23-24, 26).  For example, 

Daniel Johnson implied that those who wear religious headdresses “do not conform to the 

American way.” (R. at 23).  Jonathan Martin argued that allowing a religious exemption, while 

prohibiting cowboy hats, discriminates against “real Americans.”  (R. at 24).  Trever Jackson, 

who unlike the other speakers wouldn’t even give his address to the council, alluded to religious 

people wearing headdresses as terrorists.  (see R. at 24).  Debra Lax, allegedly speaking on 

behalf of the municipal workers union, grouped all those who wear religious headdresses as 
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“foreigners” who causes her to “fear[] for [her] safety.”  (R. at 24).  After all those individuals 

spoke about the “foreigners,” “terrorists,” and not “real Americans,” Sarah Smyth demanded the 

council explain how “the town intends they keep her safe.”  (R. at 23).  Unrecorded in the 

official minutes, Ms. Smyth actually yelled this at Supervisor Buri and, in totality, wanted to 

know how “the town intends they [to] keep her safe from those people.”  (R. at 26) (emphasis 

added); (see also R. at 23). 

After that exchange, Ms. Lax spoke to the Lander County Times, directly tying her 

comments to Mr. Chen, elaborating that: 

[I]t concerns her that the town allows “that man [Mr. Chen] to walk 
around without going through the same security process as all the 
other visitors.” Lax further stated that as president of the municipal 
employees’ union, she “knows for a fact that other employees fear 
that man [Mr. Chen]. 

(R. at 26).  After which Chief Coyner and Sheriff Macay mentioned that a change in the 

ordinance would stop the flow of contraband.  (R. at 24).  However, neither explained why 

contraband could not be smuggled in a medical headdress or elsewhere on a person.  (see R. at 

24). Nor did Chief Coyner explain he was under pressure of reappointment and would be soon 

subject to the scrutiny of the citizens that spoke before him.  (seeR. at 24). They also did not 

address the fact that a turban is tightly formed around a person’s hair. (see R. at 24); (R. at 6-7).  

The council subsequently sided with the citizens concerned about the “foreigners,” “terrorists,” 

not “real Americans,” and “those people” passing the ordinance unanimously.  (R. at 25).  

Included in those voting for the ordinance was Councilwomen who has been untoward to Mr. 

Chen in the past.  (R. at 13).  The ordinance became affective the next day (R. at 26).  

Anguished at what he had just experienced, Mr. Chen explained to the Lander County 

Times that he fears he may have to bring this to the attention of the courts.  (R. at 26).  On May 

19, 2017 the council’s dream came to fruition.  (R. at 6).  Mr. Chen was told he had a choice 
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remove his turban, and violate his religion, or do not enter the building.  (R. at 6).  It was at that 

time that this Court may have been destined to hear this case.  

PROCEDURAL HISTORY  

On July 12, 2017, Mr. Chen filed a complaint under 42 U.S.C. § 1983 (1996) in the 

Fuchsberg Supreme Court challenging the constitutionality under the state and federal 

constitutions.  (R. at 6).  In response to Touroville’s motion, Judge Perone dismissed the 

complaint stating the “ordinance [was passed] to further the administration of government and 

justice.”  (R. at 2).  The dismissal was affirmed by the Appellate Division of the Supreme Court 

of the State of Fuchsberg, Second Department.  (R. at 3).  However, the Appellate Division 

contradicted the Supreme Court’s holding by stating the ordinance was passed “to protect both 

the public who utilize public facilities and public employees in the course of employment.”  Id.   

On January 3, 2020, a divided Fuchsberg Court of Appeals affirmed the Appellate 

Division decision.  (R. at 4-19).  Judge Francis, joined by four justices, found that the ordinance 

was constitutional.  (R. at 4-13). However, Judge Lakeland concurred in part and dissented in 

part, stating they would find the ordinance unconstitutional as applied to Mr. Chen. (R. at 4-15).  

Judge Winston, joined by Judge Renna, dissenting finding that the law did not pass strict scrutiny 

and was predicated upon animus.  (R. at 15-19).  This Court subsequently granted Mr. Chen’s 

petition for Writ of Certiorari to the Fuchsberg Court of Appeals to review the ordinance under 

the Free Exercise clause of the United States Constitution.  (R. at 20).  
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SUMMARY OF THE ARGUMENT 

I. The Town of Touroville must pass the highest bar of judicial review when 

defending their ordinance, a bar they inevitably come short of passing.  Strict Scrutiny applies 

because the ordinance is not religiously neutral. The law is not religiously neutral because by the 

town’s own words, the removal of the religious exemption only applies to individuals that hold a 

“genuine religious belief.”  Furthermore, making Mr. Chen choose between taking part in his 

civic duty at the courthouse and wearing his turban forces Mr. Chen to disavow his religious 

character.  The ordinance is not generally applicable because it still contains secular exemptions.  

The secular exemption, under the guise of Touroville’s alleged interest, poses the same risk that 

a religious exemption would.   

Even with Touroville’s alleged interest, this ordinance fails strict scrutiny because it is 

not narrowly tailored.  First, the ordinance is overinclusive because it paints all those who wear 

religious headdresses as those who would harm public safety.  Second, and unbelievably so, it is 

also underinclusive in addition to being overinclusive.  While it prohibits those wearing 

headdresses for religious reasons it includes those who wear them for secular purposes.  It also, 

does not impede methods of carrying in contraband that actual terrorists have been known to use 

in the past.  Thirdly, a less restrictive means also exists.  Like utilized by the Transportation 

Security Administration, new full body scanners exist that would respect Mr. Chen’s religious 

beliefs while promoting public safety.  Accordingly, the ordinance is subject to and fails strict 

scrutiny even with the Touroville’s alleged government interest.  

II. However, Touroville’s stated interest is not the true interest.  The true interest of 

Touroville was pure animus based on the context surrounding the passage of the ordinance and 

structure of the law.  When Touroville held a public hearing on the ordinance change, every 
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citizen spoke with disdain for the religious practice of wearing headdresses.  They referred to 

adherents of the practice as terrorists and not real Americans.  When members of Touroville’s 

police force testified at the hearing, they failed to mention they were under the pressure of 

reappointment and needed to appease the citizens of Touroville.  In addition to the circumstances 

around the passage of the ordinance, the structure of the ordinance itself supports a finding of 

animus.  Here, the ordinance singles out one “genuine religious belief” and denies them the right 

to partake in their civic duty.  The law also perpetuates the stereotype that those who wear 

religious headdresses as “foreigners,” “terrorists,” and not “real Americans.”  Furthermore, the 

connection to the stated governmental interest is tenuous because there is no evidence religious 

headdresses posed a risk to public safety in the past.  Therefore, because animus cannot be a 

legitimate interest of the government, this ordinance would not pass the lowest level of judicial 

review, rational basis.   
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STANDARD OF REVIEW 

The standard of review for the questions on certiorari is de novo because the inquiries 

concern the constitutionality of a municipality’s ordinance.  (R. at 20); U.S. CONST. amend. I; 

Bose Corp. v. Consumer Union of the U.S., Inc., 466 U.S. 485, 508 n.27 (1984); see also U.S. 

CONST. amend. XIV; Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940) (incorporating the 

right to freedom of religion towards the states through the Fourteenth Amendment).  As this case 

arises from a motion to dismiss, Touroville was required to prove that Mr. Chen did not set 

forward enough non-speculative factual allegations to support his claim.  Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 555 (2007).  At a motion to dismiss all Mr. Chen’s factual allegations 

are assumed to be true “even if doubtful in fact.”  Id. 

However, this court is bound by the Fuchsberg Court of Appeals’ interpretation of 

TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-1 et. seq. because it is a local law.  City of 

Chicago v. Morales, 527 U.S. 41, 61 (1999) (holding that this Court is bound by a state court’s 

interpretation of state and municipality laws).  As such, the expansive interpretation by the Court 

of Appeals will not pass constitutional review as a matter of law.  

ARGUMENT 

Touroville claims the amendment to the Municipal Code was made to combat the “ever-

increasing spiral of violence . . . as well as the ever- present threat of terrorism.” TOUROVILLE, 

FUCHSBERG, MUNICIPAL CODE § 23-1.  First, if this was the true legislative intent then it is 

subject to strict scrutiny.  Blackhawk v. Pennsylvania, 381 F.3d 202, 209-14, 211-12 (3d Cir. 

2004).  Second, even with that alleged legislative intent, it fails strict scrutiny.  In re Palmer, 386 

A.2d 1112, 1115 (R.I. 1978). Third, the true motive behind the amendment was animus and 

therefore, the law is unconstitutional regardless of the level of scrutiny applied.  
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Mr. Chen only asks the Town of Touroville fulfill its duty under the Free Exercise 

Clause.  U.S. CONST. amend. I.  A duty best summed up by President George Washington: 

It is now no more that toleration is spoken of as if it were the 
indulgence of one class of people that another enjoyed the exercise 
of their inherent natural rights, for, happily, the Government of the 
United States, which gives to bigotry no sanction, to persecution no 
assistance, requires only that they who live under its protection 
should demean themselves as good citizens in giving it on all 
occasions their effectual support. 

Letter of George Washington, President of the United States, to the Hebrew Congregation of 

Newport (1790) (available at https://www.tourosynagogue.org/history-learning/tsf-intro-

menu/slom-scholarship/86-washington-letter) (last accessed March 14, 2020). 

I. AS A RELIGIOUSLY DISCRIMINATORY LAW, TOUROVILLE’S ORDINANCE IS 

SUBJECT TO STRICT SCRUTINY AND IS UNCONSTITUTIONAL BECAUSE IT IS 

NOT NARROWLY TAILORED.   

a. Touroville’s ordinance is subject to strict scrutiny because it has a 

direct impact on Mr. Chen’s free exercise rights and the ordinance is 

not generally applicable and neutral.  

A law is subject to strict scrutiny when it directly impacts an individual’s right to freely 

exercise their religion, when that law is not generally applicable or neutral, is subject to strict 

scrutiny.  U.S. CONST. amend. I; Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 

2012, 2021 (2017) (“[i]t has remained a fundamental principle of this Court's free exercise 

jurisprudence that laws imposing ‘special disabilities on the basis of ... religious status’ trigger 

the strictest scrutiny”); Sherbert v. Verner, 374 U.S. 398, 402 (1963) (“[t]he door of the Free 

Exercise Clause stands tightly closed against any governmental regulation of religious beliefs”); 
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compare Braunfeild v. Brown, 366 U.S. 599, 601-07 (1961) (holding the forced closure of a 

Jewish business on Sundays was incidental, not subject to strict scrutiny), with Church of the 

Lukumi Babalu Aye, Inc. v. City of Hialeah, (“Church of the Lukumi”) 508 U.S. 520, 533-38 

(1999).   

A law that directly impacts an individual’s freedom to exercise their religion will not be 

subject to strict scrutiny only when it is a neutral law of general applicability. Employment Div. 

Dept. of Human Resources of Or. v. Smith, 494 U.S. 872, 882-83 (1990) (citing Sherbert, 373 

U.S. 398).  A law is not generally applicable when it lacks a religious exemption, in furtherance 

of a stated legislative goal, despite allowing secular exemptions, contrary to the stated goal.  

Blackhawk v. Pennsylvania, 381 F.3d 202, 209-14, 211-12 (3d Cir. 2004); Fraternal Order of 

Police Newark Lodge No. 12 v. City of Newark, (“Fraternal Order”) 170 F.3d 359, 360, 355-65 

(3d Cir. 1999); cf. F.F. v. New York, 65 Misc. 3d 616, 619, 631 (N.Y. Sup. Ct. 2019). A law is 

also not religion-neutral when its purpose is to negatively impact specific groups of religious 

people. Accord Church of the Lukumi, 508 U.S. at 533-38 (holding a law, which appears to be 

generally applicable, to be subject to strict scrutiny because it was not truly a neutral law of 

general applicability based on the text and circumstances of the law showed it was targeted 

towards religious peoples), with Smith, 494 U.S. at 882-83; see also Holt v. Hobbs, 135 S. Ct. 

853, 859 (2015) (noting that Smith holding applies to “neutral, generally applicable laws that 

incidentally burden the exercise of religion”) (emphasis added); FED. LAND USE LAW & LITIG. § 

7:4 (2019 ed.) (discussing that laws targeting religious peoples are outside the scope of Smith). 

When a law forces a choice between exercising religion and participating in government, 

the law is subject to strict scrutiny.  Comer, 137 S. Ct. at 2021-25.  In Comer, a provision of the 

Missouri Constitution was ruled to be unconstitutional because it forced a religious organization 
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to choose between religion and participation in public works.  Id. at 2022; see also MO. CONST. 

art. I § 7 (1875).  In its reasoning this Court held strict scrutiny applied because it imposed 

“special disabilities based on [petitioner’s] religious status.”  137 S. Ct. at 2021 (citing Church of 

the Lukumi, 508 U.S. at 533, 542) (internal quotation marks omitted).  This Court held that the 

constitutional provision forced the religious organization to “disavow its religious character” as a 

condition precedent to compete with similar secular organizations.  Id. at 2022.  Therefore, MO. 

CONST. art. I § 7 was subject to strict scrutiny which it subsequently failed.  Id. at 2022-25.  

An incidental impact on religion is where there is no direct violation of a religious belief.  

Braunfeild, 599 U.S. at 601-07. In Braunfeild, Pennsylvania passed a law requiring businesses to 

close on Sundays.  Id. at 601-602.  However, the petitioners practiced Orthodox Judaism which 

required them to close on Saturdays meaning, under the law, they would have to close for two 

consecutive days.  Id.  The law was not subject to strict scrutiny because the law did not force a 

choice between violating a religious tenant and complying with the law but rather just put the 

religious individuals at a competitive disadvantage.  Id. at 603-07.  The court noted the fact the 

law did “not make [it] criminal the holding of any religious belief or opinion, nor does it force 

anyone [to]. . . believe anything in conflict with [their] religious tenets” was crucial to its 

analysis.  Id. at 604.  

A law that has a direct burden on the free exercise of religion will not be subject to strict 

scrutiny only if it generally applicable and religiously neutral. Smith, 494 U.S. at 882-83.  In 

Smith, the petitioners were denied unemployment benefits after being fired from their jobs for 

religious use of peyote, a controlled substance.  Id. at 875.  The court held the law was not 

unconstitutional as applied to the petitioners because the relevant state law treated all citizens of 

the state in the same manner and was not meant to target religions.  Id. at 882-83.  Therefore, the 
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court held that when a law is generally applicable and religiously neutral it is not subject to strict 

scrutiny.  Id. 

A law is not generally applicable if it includes secular exemptions but not religious 

exemptions, if both would have the same effect on the law’s purpose.  Fraternal Order, 170 F.3d 

at 366-67.  In Fraternal Order, then Circuit Judge Alito writing for a per curium Third Circuit 

found Newark New Jersey’s Police Department’s beard policy was not generally applicable 

because it did not offer a religious exemption.  Id.  The beard policy offered medical exemptions 

but did not offer religious exemptions.  Id.  The police stated the reason for not offering religious 

exemptions because religious beards would “undermine the force’s morale and espirit de corps.”  

Id.at 366.  However, the police argued that the medical exemption was made to comply with the 

Americans with Disabilities Act.  Id. at 365 (citing 42 U.S.C. § 12101 (1994)).  Judge Alito 

found this unavailing because the medical exemption would undermine the “morale and espirit 

de corps” as much as a religious exemption.  Id. at 366.  Therefore, the Third Circuit held the law 

was not generally applicable and subject to heightened scrutiny. Id. at 366-67. 

In Blackhawk, then Circuit Judge Alito again writing for a per curium Third Circuit, 

similarly found a fee system for exotic pet permits was not generally applicable and therefore 

subject to strict scrutiny.  381 F.3d at 209-14.  The fee system granted exemptions to zoos and 

“nationally recognized circuses” but failed to provide religious exemptions.  Id. at 211-12.  

Pennsylvania claimed that the denial of religious exemptions served the government interest of 

raising revenue and promoting animal welfare.  Id. at 211.  However, the Third Circuit found a 

religious exemption would be just as contrary to those stated goals as the provided secular ones.  

Id. at 211-12.  Therefore, the court found that law was not generally neutral.  Id. 

In order to be generally applicable a secular exemption must serve the same purpose as 
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excluding a religious one. F.F., 65 Misc. 3d at 619, 631. In F.F., a New York trial court found 

that the removal of the religious exemption but not the medical exemption was not subject to 

strict scrutiny because the secular exemption was not contrary to the denial of a religious one.  65 

Misc. 3d at 631.  In its reasoning the court in F.F. explicitly distinguished Fraternal Order.  Id. 

(citing Fraternal Order, 170 F.3d 359).  This is because the exclusion of the religious exemption 

was to promote public health, and similarly, the inclusion of a medical exemption also promoted 

public health because, in order to receive the exemption, a physician must certify the vaccine 

“may be detrimental to [the applicant] child's health.”  Id. at 619, 631.  Therefore, the court held 

strict scrutiny did not apply because the inclusion of the medical exemption and the exclusion of 

a religious exemption served the same purpose.  Id. at 631.  

A law has to be religiously neutral and generally applicable to receive deferential 

treatment.  Church of the Lukumi, 508 U.S. at 533-38.  In Church of the Lukumi, a city ordinance 

was subject to strict scrutiny because it was not religiously neutral.  Id. at 533.  The law at issue 

targeted a religious denomination that made animal sacrifices.  Id. at 533-34.  This court looked 

at the language that was used in the law itself.  Id.  The specific language used in the law clearly 

targeted the religious practices because the use of “sacrifice” and “ritual” had religious 

connotations.  Id.  Because the official action targeted religious practices, it was subject to strict 

scrutiny.  Id.  at 534, 546.   

Here, like in Comer, Touroville is denying Mr. Chen his free exercise rights by excluding 

members of his religion and all those who adhere to religion that hold religious head coverings 

sacred in their beliefs.  137 S. Ct. at 2021-25.  This is because a Turban is an essential part of the 

Sikh religion.  Gobind Singh, THE 52 HUKAMS OF GURU GOBIND SINGH, Huakum 35 (1708) 
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(“Huakum 35”)1 (stating a Sikh should “[n]ever be without the turban, wear it always”); (R. at 6-

7).  The forced removal of a Sikh’s turban as a requirement to engage in their community would 

clearly violate a core principle of their religion.  See Id.; TOUROVILLE, FUCHSBERG, MUNICIPAL 

CODE § 23-3.  Therefore, like organization in Comer, Mr. Chen is being forced to “disavow [his] 

religious character” as a Sikh by removing his turban in order to take part in government, 

including attending court.2 MUNICIPAL CODE § 23-3; 137 S. Ct. at 2021-25. 

The importance of a turban in Sikhism also differentiates the ordinance here from the law 

in Braunfeild.  MUNICIPAL CODE § 23-3; Braunfeild, 599 U.S. at 601-607; Huakum 35.  The 

Orthodox Jews in Braunfeild did not have a religious requirement to work on Sundays but here, 

Mr. Chen has a religious prohibition on removing his turban in public.  Braunfeild, 599 U.S. at 

603-07; (R. at 6-7).  Therefore, unlike in Braunfeild, the ordinance “make[s] [it] criminal [for 

Mr. Chen to] hold . . . [his] religious belief.” Braunfeild, 599 U.S. at 604; MUNICIPAL CODE § 23-

3; (R. at 6-7). 

The medical exemption in the MUNICIPAL CODE § 23-3 poses the same safety risk as a 

religious exemption and therefore the ordinance is not generally applicable.  Fraternal Order, 

170 F.3d at 366-67.  Medical headdresses, such as protective helmets, bandaging, and halo 

braces, allows for the same opportunity to conceal contraband that a religious headdress would.  

(R. at 15, 18); see also MUNICIPAL CODE § 23-3.  To the extent the safety concern does exist, like 

in Fraternal Order, the medical exemption poses the same threat to the purpose of the ordinance 

 

1 Guru Gobind Singh was the last guru of Sikhism and is considered to be one of the most important.  Satvinder 
Suss, The Constitution and Sikhs In Britain, 1995 BYU L. REV. 481, 491 (1991).  
2 The public accessibility of courthouse is a core principle of the American democracy and transparency in 
government.  See Nixon v. Warner Commc'ns, 435 U.S. 589, 610 (1978) (“the guarantee of a public trial . . . is a 
safeguard against any attempt to employ our courts as instruments of persecution”) (quoting In re Oliver, 333 U.S. 
257, 270 (1948)) (internal quotation marks omitted). 
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as would a religious one. 170 F.3d at 366-77; (R. at 15, 18).  Therefore, like in Blackhawk and 

Fraternal Order, the secular exemption of MUNICIPAL CODE §23-3 turns it into a law that is not 

generally applicable.  Blackhawk, 381 F.3d at 211-12; Fraternal Order, 170 F.3d at 366-77; (R. 

at 15, 18). 

The medical exemption does not further the City Council’s purported interest because the 

ordinance is not meant to promote public health.  TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 

23-1; cf. F.F., 65 Misc. 3d at 631.  Unlike the mandatory vaccination law in F.F., the ordinance 

here is not made to promote public health but allegedly to curb “the ever-increasing spiral of 

violence in public places . . . as well as the ever-present threat of terrorism.”  MUNICIPAL CODE § 

23-1; 65 Misc. 3d at 619, 631.  Therefore, unlike in F.F., the medical exemption cannot be 

serving the same alleged purpose the ordinance was passed for.  MUNICIPAL CODE § 23-1; 65 

Misc. 3d at 619, 631. 

By removing the religious exemption, Touroville’s ordinance specifically targeted a 

religious practice and therefore is not religiously neutral.  Church of the Lukumi, 508 U.S. at 

533-34; TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-2.  This is because, by Touroville’s 

own definition, the amendment is targeting a religious practice, wearing a headdress, practiced 

“to comply with a genuine religious belief.”  MUNICIPAL CODE § 23-2 (before amendment).  This 

is an even more clear case than Church of the Lukumi because, unlike there the language does 

not hint to targeting religions but instead expressly targets those with “genuine religious 

belief[s].”  508 U.S. at 533-34; MUNICIPAL CODE § 23-2. 

MUNICIPAL CODE § 23-2 is not generally applicable because it includes secular 

exemptions that are just as juxtaposed to the ordinance’s alleged purpose as a religious 

exemption would be.  Similarly, it is not religiously neutral because, by Touroville’s own words, 
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the change in the law only effects those with “genuine religious belief[s].”  Therefore, 

MUNICIPAL CODE § 23-2 is subject to strict scrutiny.  

b. Touroville’s ordinance is not narrowly tailored because it is 

overinclusive, underinclusive, and a less restrictive means exists.  

A law subject to strict scrutiny must be narrowly tailored to a accomplish compelling 

government interest.  Church of the Lukumi, 508 U.S. at 531-32; In re Palmer, 386 A.2d 1112, 

1115 (R.I. 1978).  Even if there is a compelling government interest, a law is not narrowly 

tailored if it regulates substantially more people than necessary to accomplish its goal.  State v. 

Purcell, 18 P.3d 113, 120 (Ariz. Ct. App. 2001) (challenging a juror based on religious affiliation 

is overinclusive and underinclusive, both of which would make the law not narrowly tailored); In 

re Palmer, 386 A.2d at 1115. In other words, such a law would be overinclusive.  Purcell, 18 

P.3d at 120; see also Overinclusive, BLACK’S LAW DICTIONARY (11th ed. 2019).   

Likewise, if a law does not regulate the necessary individuals to accomplish its goal it is 

not narrowly tailored because it is underinclusive.  Church of the Lukumi, 508 U.S. at 543 

(holding a city ordinance regulating animal welfare was underinclusive because it regulated 

sacrifices but not animals killed for food); Blackhawk, 381 F.3d at 207-08 (holding the law is 

narrowly tailored for the same reasons, the inclusion of exemptions for similar secular reasons, 

why it is not generally applicable); Purcell, 18 P.3d at 120.  When determining the scope of a 

state or local law, this Court takes the interpretation of that state’s highest court. City of Chicago 

v. Morales, 527 U.S. 41, 61 (1999) (“[w]e have no authority to construe the language of a state 

statute more narrowly than the construction given by that State's highest court”).  Furthermore, if 

there is a less restrictive means available to the government to accomplish its compelling interest 

then it cannot be considered narrowly tailored.  Holt, 135 S. Ct. at 864 (citing United States v. 
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Playboy Entm’t Grp., 529 U.S. 803, 810 (2000)); Sherbert, 374 U.S. at 406-07 (holding that the 

government must rule out less restrictive means before infringing on free exercise rights). 

The Supreme Court of Rhode Island ruled directly on restrictions of religious 

headdresses.  In re Palmer, 386 A.2d at 1111-16.  When a Muslim was told he could not appear 

in probate court while wearing a Taika, a prayer cap. Id. at 1114.  The lower court in In re 

Palmer even offered an alternative to removing the prayer cap by allowing him to submit a 

deposition.  Id.  However, the Supreme Court of Rhode Island applied strict scrutiny and found 

the action unconstitutional.  Id. at 1116.  The court in its reasoning noted the government had a 

“heavy burden,” that the forced removal of the Taika as a condition to appear in court despite 

“maintaining dignity and decorum” being an important interest of the courts. Id. 

In Holt, the Arkansas Department of Corrections instituted a limit on how long a 

prisoner’s beard could be to ensure contraband would not be hidden in them.  135 S. Ct. at 864.  

When a Muslim prisoner brought suit, this Court applied strict scrutiny3 and found there was a 

less restrictive alternative.  Id.  This court found the Department could require a prisoner comb 

their beard, therefore exposing any contraband, without limiting the prisoner religious practice of 

maintaining a beard. Id. 

MUNICIPAL CODE §§ 23-2, 23-3 is underinclusive because it assumes all those who would 

cause violence or commit acts of terrorism would do so by carrying their instruments of violence 

explicitly, in outerwear, or in non-medical headdresses.  However, in recent events, those who 

actually have tried to smuggle instruments in ways that would not be covered by the Municipal 

Code.  MUNICIPAL CODE § 23-3; see also United States v. Sanders, 207 F. App’x 651, 652 (7th 

 

3 This Court was applying 42 U.S.C. § 2000cc-1.  Holt, 135 S. Ct. at 863-64.  However, the distinction is without a 
difference because § 2000cc-1 is a statutory mandate of strict scrutiny in certain situations.  42 U.S.C. § 2000cc-1 
(2000). 
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Cir. 2006) (knife in a shoe); United States v. Lillard, 83 F. App’x. 783, 784 (6th Cir. 2003) (gun 

and knife in a purse and another knife in a bra); United States v. Mostafa, 14 F. Supp. 3d 515, 

522 (S.D.N.Y. 2014) (shoe bomb); United States v. Abdulmutallab, No. 10–20005, 2011 WL 

4345243, at *1 (E.D. Mich. Sept. 16, 2011) (underwear bomb).  Therefore, like the law in 

Church of the Lukumi, MUNICIPAL CODE §§ 23-2, 23-3 does not cover the individuals needed to 

cover in order accomplish its alleged goal, making it unconstitutionally underinclusive.  508 U.S. 

at 543.  Like the exemptions in Blackhawk, the post-amendment MUNICIPAL CODE § 23-2 is 

underinclusive because it contains a secular exemption but not a religious exemption despite 

both having the same effect on the law’s alleged purpose.  381 F.3d at 207-08. 

Like in Purcell, this law is also so overinclusive that it strains commonsense.  18 P.3d at 

120.  For example, under this rule, devout Roman Catholic nuns would be prohibited from 

entering the town municipal building.  John Paul II, Vita consecrata § 25 (1996) (stating that 

wearing a habit, a religious head covering, shows the devotion to the Holy Father) (citing Luke 

2:49; John 4:34).  In order for a Roman Catholic nun in order to appear, attend council meeting, 

or take part in any activity in the municipal meeting she would be forced to violate papal 

guidance. MUNICIPAL CODE § 23-2; Id. 

Like in Holt, a less restrictive means exists.  135 S. Ct. at 864.  One such means is the use 

of full body scanners commonly utilized by the Transportation Security Administration (“TSA”).  

Colleen Deal, Faith or Fight?: A Religious Dilemma, 76 J. AIR L. & COM. 525, 536-37 (2011).  

The use of the new full body scanners has allowed the TSA to accommodate religious 

individuals who object to having to remove their religious headdresses while still protecting 

public safety. Id. at 528-29, 537-39.  The Touroville Town Council would have likely known of 

the TSA full-body scanners because they are prevalent in modern society. See Id.  Furthermore, 
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Connie Hudson, the new sales representative for the Town’s security screener supplier, appeared 

at the town’s hearing and provided the council with her sales packet. (R. at 24).  Therefore, this 

law is also not narrowly drawn because a less restrictive means exists.  

Touroville might incorrectly rely on Spanks-El in support of their decision.  Spanks-El v. 

Finley, No. 85 C 9259, 1987 WL 10307 (N.D. Ill. Apr. 30, 1987), aff'd, 845 F.2d 1023 (7th Cir. 

1988). Despite being an unreported decision, which is not considered precedent in its own 

circuit, it is also distinguishable based on its procedural posture.  Id.; 7th Cir. R. 32.1.  Spanks-El 

was a decision on a motion for summary judgement motion which can only be granted if there is 

“no genuine issue of material fact.”  1987 WL 10307, at *3.  However, this is case that was 

prematurely dismissed on a motion to dismiss.  (R. at 2).  Unlike in Spanks-El, Mr. Chen only 

needs to plead enough facts, which are accepted as true, to support a finding he would be 

punished “solely because [he] adhered to her religious belief.”  Kaukab v. Harris, No. 02 C 

0371, 2003 WL 21823752, at *7 (N.D. Ill. Aug. 6, 2003) (denying a motion to dismiss, in a free 

exercise claim, because the plaintiff pleaded enough facts to support she may have punished 

“because she adhered to her religious belief”).  

In conclusion, like in In re Palmer, the Court of Appeals for Fuchsberg has not met its 

“heavy burden.”  386 A.2d at 1116.  The Town of Touroville cannot force Mr. Chen, under 

penalty of criminal conviction, to abandon his religious nature with such a carelessly written law 

that is both overinclusive and underinclusive.  Nor can it force his turban off while there exists a 

well-known alternative that is less restrictive.  
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II. TOUROVILLE’S ORDINANCE IS UNCONSTITUTIONAL BECAUSE OF THE 

HOSTILE CONTEXT WITHIN WHICH IT WAS ENACTED AND THE STRUCTURE 

OF THE LAW WHICH ARE BOTH EVIDENCE OF ANIMUS. 

Consistent with the free exercise clause of the first amendment, states may not base laws 

or regulations on hostility to a religion.  U.S. CONST. amend. I; Masterpiece Cakeshop v. 

Colorado Civil Rights Comm’n, 138 S. Ct. 1719, 1721 (2018). “The Free Exercise Clause 

commits the government itself to religious tolerance.” Church of the Lukumi, 508 U.S. at 546-47. 

When laws which burden religious practices are not neutral and generally applicable, but are 

instead motivated by non-neutrality or discrimination, the “fundamental non persecution 

principle” of the Free Exercise Clause is invoked and the law must not survive judicial review. 

Church of the Lukumi, 508 U.S. at 546-47; see also Romer v. Evans, 517 U.S. 620, 635 (1996)4 

(“[c]lass legislation is obnoxious to the prohibitions of the Fourteenth Amendment”) (quoting 

Civil Rights Cases, 109 U.S. 3, 24 (1883)) (internal edits omitted); Moreno, 413 U.S. at 533-35; 

City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439-41 (1985). 

a. Animus can be inferred from the series of events surrounding the 

passage of the ordinance because of the hostile, racist, and 

disconcerting hearing that took place. 

This Court has held the “[f]actors relevant to the assessment of governmental neutrality 

include the historical background of the decision under challenge, the specific series of events 

leading to the enactment or official policy in question, and the legislative or administrative 

 

4 This Court has held that it can find guidance from its Equal Protection cases in applying the Free Exercise clause. 
Church of the Lukumi, 508 U.S. at 540 (“[n]eutrality in its application requires an equal protection mode of 
analysis”) (quoting Walz v. Tax Comm’n of New York City, 397 U.S. 644, 695 (1993)); see also U.S. CONST. amend. 
I.  
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history, including contemporaneous statements made by members of the decision making body.” 

Masterpiece Cakeshop, 138 S. Ct. at 1731 (quoting Church of the Lukumi, 508 U.S. at 540).  If a 

law is solely directed towards effecting a religious belief because of community disdain for that 

religion, the true motive behind the law was animus.  Church of the Lukumi, 508 U.S. at 541.  

Animus cannot be a legitimate governmental interest.  Romer, 517 U.S. at 635.   

In Masterpiece Cakeshop, this Court relied on comments made at the Colorado Civil 

Rights Commission’s formal, public hearings. 138 S. Ct. at 1729.  There, this Court was 

reviewing a decision by the Colorado Civil Rights Commission.  Id. at 1723-24.  Animus was 

found when this Court looked at the hearing held below and noticed the commission’s hostility 

to Masterpiece Cakeshop’s religion.  Id. at 1729.  In its reasoning, this Court commented that the 

Commissioner’s comments that disregarded Masterpiece Cakeshop’s statements, regarding its 

religious beliefs, as “one of the most despicable pieces of rhetoric that people can use.” Id. at 

1729.  Accordingly, this Court found there was animus.  Id.  at 1731.  

In Church of the Lukumi, a discriminatory ordinance was found to be targeting members 

of the Santeria religion because this Court used the totality of the circumstances approach in 

inferring Animus. 508 U.S. at 541.  Specifically, the Court relied on minutes and taped excerpts 

of a meeting of the Hialeah city council where members of the council declared the Santeria’s 

practices as sin and Anti-American.  Id.  City residents cheered on the members of City Council 

and taunted any opposition. Id. This Court looked to those circumstances and found that the 

ordinance was predicated upon animus.  Id.  

As disconcerting as it was in Church of the Lukumi, here the series of events which led to 

the ordinance’s passing show an animus towards minority religions. See 508 U.S. at 541; (R. at 

23-24).  At a Touroville Town Meeting held on May 16, 2017, town citizens debated the 
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ordinance which would remove the religious exemption to the town’s safety code. (R. at 24). 

There were many questionable arguments made in favor of passing the ordinance revoking the 

exemption for religious head coverings when entering the Town’s building.  (R. at 23-24).  Like 

the hostile comments by the commission in Church of the Lukumi, the public hearing was fraught 

with hostility toward religious beliefs.  138 S. Ct. at 1729; (see R. at 23-24).  Daniel Johnson, a 

constituent, claimed that the Town needed to pass “aggressive laws” to combat the “radical 

religions” which are taking over small towns and ruining the American way. (R. at 23).  From 

this claim, a connection between a desire to limit religious practice and the new law can be 

inferred.  

Another town member, Johnathan Martin, was in favor of the new ordinance because he 

felt that the existing law discriminated against “real Americans” whose cowboy hats were not 

similarly exempted. (R. at 24). Besides the fact that it is much easier to hide something in a 

cowboy hat than a turban, what can be inferred from Jonathan’s view is that he doesn’t view 

Chen and other similarly situated individuals as true Americans equally as worthy of 

constitutional protection. Another attendee, Trevor Jackson, also provides clear evidence of 

hostility towards religion in equating “terrorists” with those seeking religious exemptions. (R. at 

24).   

Although these comments, which were met with cheers, were not made by town leaders 

or Council members, they had real impact.  In the Court of Appeals decision, it is asserted that 

“the Town of Touroville crafted its ordinance at the bequests of Police Chief Coyner and Sheriff 

Mackay.” (R. at 9).  What is not mentioned is that Chief Coyner was facing the pressure of 

reappointment and trying to appeal to the fears and concerns of his constituents, such as Sarah 

Smyth. (R. at 24). There is no evidence of any danger caused either by Sikhs or by items hidden 
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in turbans and therefore no evidence that Chief Coyner was motivated by a real desire to improve 

public safety.  

After all these disconcerting comments, the Town Council passed the ordinance 

unanimously without any councilmember siding with Mr. Chen’s right to practice his religion.  

(R. at 25).  Therefore, the racist and hostile circumstances behind the passage of this ordinance 

creates a presumption it was predicated upon animus.  

b. Animus can be inferred from the structure of the law because the change 

only applies to those who hold “genuine religious belief[s]” but not 

others similarly situated individuals who could cause the same harm.  

Where the structure of the law does not further the government’s stated goal, or even is 

counterproductive, a real goal of animus can be inferred. Cleburne, 473 U.S. at 448-50; Church 

of the Lukumi, 508 U.S. at 544-46 (invalidating a law that prohibited sacrifices in the interest of 

animal welfare because it did not affect animal killed for meat consumption and, in application, 

solely effected religious people); Romer, 517 U.S. at 632-34.  A politically unpopular group 

cannot be discriminated against to placate a more popular group’s disdain. Romer, 517 U.S. at 

632-34.  

Basing a law on a stereotype means the law is predicated upon animus.  Cleburne, 473 

U.S. at 448-50.  In Cleburne, a municipality prohibited a home for the mentally ill from being 

constructed near a junior high school out of fear that the residents would harass the students.  Id.  

This Court found animus as the bedrock of the law.  See Id.  In support of this finding the Court 

found that there was a lack of evidence that the mentally ill were more likely to harass people. Id.  

Therefore, the law was founded on animus because it bore no relation to its stated purpose. Id. 
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When a law has a such a weak connection to a government interest that it is tenuous, the 

law is predicated upon animus.  Romer, 517 U.S. at 632-34.  In Romer, Colorado passed a 

constitutional amendment that prohibits municipalities from enacting anti-discrimination policies 

benefiting the homosexual community.  Id. at 632; see also COLO. CONST. amend. II (1992).  

This Court found the connection between allowing discrimination of one group is “tenuous” to 

any governmental interest.  Romer, 517 U.S. at 632.  This is because the constitutional 

amendment singled out one particular trait, being attracted to the same sex, and denied them 

protections across the board. Id. at 633.  Therefore, this Court held that the true motive behind 

the amendment is pure animus.  Id. at 633-34.   

Here the ordinance’s stated interest is to stop “violence in public places and facilities as 

well as the ever-present threat of terrorism.”  MUNICIPAL CODE § 23-1.  However, like in Romer, 

this law singles out one particular trait, wearing a headdress for religious reasons, and denies 

them their rights.  Romer, 517 U.S. at 632.  Like in Church of the Lukumi, this ordinance targets 

religious people as it only impacts those with “genuine religious belief[s]” mandating the use of 

headdresses.  MUNICIPAL CODE § 23-2; 508 U.S. at 544-46.  The connection between MUNICIPAL 

CODE § 23-2 and MUNICIPAL CODE § 23-1 is so tenuous to it strains reality.  This is because the 

record is completely devoid of evidence that religious headdresses have posed a threat to security 

in the past.  Furthermore, the Council–when hearing comments on the law–only heard 

conclusory and at times outright racist reasons in support of the change from residents.  (See R. 

at 23-25).  

This ordinance is based on the stereotype that religious Americans that wear turbans are 

“foreigners,” “terrorists,” and not “real Americans.”  (See R. at 23-24).  Therefore, like in 

Cleburne, this Court should find animus.  473 U.S. at 448-50.  This is because, Touroville has 



20 

not identified why the secular exemptions do not impact public safety but, a religious exemption 

would.  (See R. at 23-24).  Furthermore, as mentioned under the Strict Scrutiny analysis, the law 

presumed the only way to bring contraband that is detrimental to public safety and not detectable 

to public safety can only be carried in a religious headdress or outerwear.  MUNICIPAL CODE § 

23-2.  For example, a shoe that has a plastic explosive imbedded in the sole would not be 

detected by a visual search.  See, e.g., Mostafa, 14 F. Supp. 3d at 522. Nor would the ordinance 

stop a plastic explosive hidden in a person’s underwear. See, e.g., Abdulmutallab, 2011 WL 

4345243, at *1. 

Therefore, the structure of the ordinance, singling out religious people for one trait, and 

the tenuous connection to its stated governmental interest creates a presumption it was predicated 

upon animus.  

c. Touroville’s ordinance fails the lowest level of scrutiny, rational basis 

scrutiny, because Touroville’s animus is not a legitimate governmental 

interest.   

Animus is a “a bare desire to harm a politically unpopular group” which does not 

constitute a governmental interest, legitimate or compelling. U.S. Dep’t of Agriculture v. 

Moreno, 413 U.S. 528, 534-36 (1973). Animus is found where there is evidence of extreme non-

neutrality in the legislative process or where the structure of the law supports an inference of 

such.  Id. Therefore, a law predicated upon animus has no rational relation to governmental 

interests and fails rational basis review and is unconstitutional. Moreno, 413 U.S. at 533-35 (a 

federal law based on animus failed rational basis); Cleburne, 473 U.S. at 448-50 (a zoning 

ordinance based on animus failed rational basis); Romer, 517 U.S. at 632-34 (a state’s 

constitutional amendment based on animus failed rational basis).  Accordingly, MUNICIPAL 
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CODE § 23-2, cannot even pass rational basis scrutiny because it is predicated upon the 

illegitimate government interest of animus.   

Touroville may rely on this Court’s recent decision in Trump v. Hawaii to support its 

argument, however that case is not persuasive here. 138 S. Ct. 2392 (2018).  In Trump, this court 

was reviewing an executive order that prohibited nationals of seven majority-Muslim countries 

and two countries that were not Muslim majority from entering the United States because of 

safety concerns. Id. at 2704. However, this court did not find hostility towards religion.  Id.  In 

this Court’s reasoning it held that the political branches had broad discretion under Article I and 

Article II of the United States Constitution to determine what are the foreign security concerns 

impacting the country. Id. at 2419; see also U.S. CONST. art. I; U.S. CONST. art. II.  Furthermore, 

there were legitimate safety concerns with the countries affected. Id. at 2405-06.  Therefore, the 

executive order was constitutional.  138 S. Ct. 2392.  

Unlike in Trump, this case does not involve the political question doctrine as there is no 

relevant constitutional provision assigning this to a political branch.  U.S. CONST. art. I; U.S. 

CONST. art. II; 138 S. Ct. at 2419.  Furthermore, there has been no evidence in the record that 

religious headdresses actually have posed a risk to the municipal building in the past.  (see R. at 

23-24).  Accordingly, this ordinance is predicated upon animus, an illegitimate interest, and does 

not even pass the lowest level of scrutiny.   
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CONCLUSION 

The Court of Appeals for Fuchsberg misinterpreted the Free Exercise precedent and did 

not apply strict scrutiny.  If they had, they would have found that the ordinance was not narrowly 

drawn to Touroville’s alleged interest.  Similarly, the Court of Appeals failed to recognize the 

true motive was animus not public safety. Therefore, this Court should correct these errors by 

reversing the decision of the Court of Appeals and remand this case to the Fuchsberg Supreme 

Court for a hearing consistent with the Free Exercise clause.  

 

Respectfully Submitted, 

/s/ Team # 2   

Counsels for Petitioner 


