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QUESTIONS PRESENTED 

 
1. Whether the Town of Touroville inappropriately infringed on Pan Chen’s right to freely 

exercise his religion when they enacted a statute requiring him and others to remove their 

religious headdresses before entering the Town’s municipal building. 

2. Whether the Town of Touroville acted with animus against the Sikh religion when it struck 

a long-standing religious exemption from the Town’s code, while leaving intact its medical 

exemption, in response to Pan Chen’s lawsuit against Councilwoman Flanagan. 
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STATEMENT OF THE CASE 
 

For fifty years, the Town of Touroville (“the Town”) had on its books an ordinance that made 

criminal the act of refusing to remove headgear before entering into the Town of Touroville 

Municipal Building (“Municipal Building”). R. at 28. Correctly, that ordinance exempted any 

headdress “worn to comply with a genuine religious belief,” and any headdress “worn for a 

legitimate, verifiable medical purpose.” R. at 21., TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 

23. On May 16, 2017, the Town, in response to increasing public hostility towards the Sikh 

minority, amended §23 of the Code of the Town of Touroville (“the ordinance”)—repealing only 

the religious exemption. R. at 4.  

The consequence of the Ordinance is to effectively bar Mr. Chen’s presence in the Municipal 

Building, including the Town of Touroville Court, where he conducts his business. R. at 4. As a 

Sikh, the turban that Mr. Chen wears has a “significant religious purpose,” and his faith requires 

him to wear the turban in public—removing it outside of his home would be an affront to his 

dignity and to his religious convictions. R. at 7. Even if Mr. Chen were to remove his turban each 

time that he entered the Municipal Building, it would substantially burden his daily business: the 

Sikh turban is an incredibly intricate headdress that requires significant time and effort to remove 

and reapply. R. at 7.  

Before enacting or amending an ordinance, the Town of Touroville holds a public hearing 

where members of the Town can voice their concerns. R. at 4. The public hearing regarding § 23 

was particularly contentious. R. at 23–24 . The great majority of the hearings’ attendees focused 

either on potential threats of terrorism from those who claimed the religious exemption or argued 

that the religious exemption was unfair to “real Americans.” Id. In fact, the only attendee present 

to speak against repealing the religious exemption was Mr. Pan Chen himself, who expressed his 
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concerns that the proposed amendment would make it impossible for him to enter the municipal 

building and conduct his business. R. at 23.  

The language used by Town members at the hearing is quite telling. Attendees complained of 

“radical religions … taking over American towns,” and allowing “terrorists” to enter the Municipal 

Building. R. at 23-24. Further, members labeled those claiming the religious exemption as 

“foreigners,” excluding them from the title “real Americans” and calling their turbans “weird bulky 

things on their heads.” R. at 24.  

Not only did Town members make discriminatory comments at the hearing, they also made 

symbolic gestures. R. at 26. One speaker approached the lectern in a t-shirt depicting “a man with 

a bomb coming out of his head” in a crude allusion to Mr. Chen. Id. While the Town Council did 

not respond to the comments made at the meeting, they “snickered” at the offensive image. Id.   

Media coverage of the public hearings recognized the immense unruliness of the members and 

the Council. R. at 26–27. In an article titled “Packed Touroville Meeting Gets Heated,” the 

journalist noted that the speakers “appeared to direct their comments and frustrations at Pan Chen.” 

R. at 26. Additionally, Councilwoman Lillian Flanagan’s administrative assistant expressed 

hostility and fear towards Pan Chen, complaining that he can “walk around” without first removing 

his turban. Id. The article noted further that certain speakers “yelled” while expressing their 

concerns, and that upon passage of the ordinance, the audience “erupted in applause.” Id.  

Councilwoman Flanagan was heavily involved in debate surrounding the ordinance. R. at 13. 

In fact, the Councilwoman sponsored the legislation shortly after Mr. Chen successfully sued the 

her for a substantial sum of money. Id. The undisputed effect of the ordinance is that Mr. Chen is 

no longer able to enter the Municipal Building without offending his religion, and thus cannot 

bring any further lawsuits against the Councilwoman. Id.  
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SUMMARY OF THE ARGUMENT 
 

The freedom to practice one’s religion without government intrusion is so well-understood and 

widely accepted that any intrusion must be met with a countervailing compelling state purpose, 

and a restriction narrowly tailored to that purpose. The Town of Touroville did not meet their 

burden in proving that they had a compelling purpose for enacting the burdensome ordinance, and 

that the selected measure was narrowly tailored to such purpose.   

First, this court should overrule Employment Division Department of Human Resources of 

Oregon v. Smith because it was poorly reasoned, it created an unworkable rule in the context of 

existing First Amendment law, and both social and judicial developments since the decision was 

handed down have obviated the result. Considering the heightened protections that the Constitution 

gives to the freedom of religion, overruling a decision that unnecessarily limits that freedom is in 

line with this court’s stare decisis policy.  

Second, even if this court fails to explicitly overrule Smith, the ordinance in question here is 

not a neutral law of general applicability and is thus distinguishable from Smith. The Town 

ordinance uses religiously charged language to describe the prohibited conduct, making clear that 

the statute is not neutral. The ordinance also retains a secular exemption for medical headdresses 

while repealing the religious exemption, further supporting the existence of a discriminatory 

purpose.  

Lastly, when applying the correct, heightened standard of review, this statute clearly fails and 

is thus unconstitutional. The state asserts public safety as its purpose but does not proffer any 

support for the necessity of removing the religious exemption to serve this purpose. Additionally, 

the presence of a secular exemption and the Town’s ability to employ other viable options prove 

that the ordinance is not narrowly tailored to the submitted state interest.  



 

 8 

Furthermore, Mr. Chen would be seriously harmed by the amended ordinance because it would 

make it impossible for Mr. Chen to carry on his business while abiding by the tenets of his faith. 

The ordinance mandates criminal sanctions for failure to comply, and unconstitutionally compel 

Mr. Chen to choose between the discharge of his business and his religion.  

When a governmental body creates a generally applicable law that is ridden with 

discriminatory intent and animus, as the Town of Touroville did here by removing the religious 

exemption from the ordinance, that law violates the First Amendment of the United States 

Constitution.  

This Court has a history of finding animus by looking to circumstantial evidence, as recent as 

in Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah and Masterpiece Cakeshop, Ltd. v. 

Colorado Civ. Rights Com'n. The circumstantial evidence used to determine animus includes: 

historical background, series of events leading up to the enactment in question, language of the 

ordinance, who is exempt and who is not, substantive and procedural departures from the normal 

factors considered and sequence followed, and the legislative or administrative history, which 

includes contemporaneous statements made by decision makers, minutes of meetings, and reports. 

Based on all the circumstantial evidence, there is no doubt here that the city council members 

amended the law, removing the religious exemption, with animus towards the Sikh religion. As to 

its history, it is suspect that the ordinance went fifty years unamended, while the demographics of 

the Town have been slowly changing. Furthermore, there were no particular events leading up to 

this amendment that raised a public safety scare. Additionally, the language of the ordinance 

requires visitors to remove their “headdresses” before entering the municipal building; this raises 

questions because the traditional definition of “headdress” uses words with highly religious 

connotations.  
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Even further, while the Town’s procedures prohibit the council members from addressing any 

speakers during the public comment part of the hearing, the council members snickered when one 

speaker walked to the podium wearing a shirt depicting a graphic image—this is a substantive 

departure from the neutrality they are required to portray. Lastly, and perhaps most telling, is the 

legislative history behind this amendment. The Town had no official report to point to, so it is only 

natural to then turn to the public comments made during the hearing. A multitude of residents 

spoke negatively about their worries of terrorists invading Touroville, and the City Council passed 

the new amendment immediately after without disavowing their discriminatory comments, 

implying that the Council agreed with the residents. Ultimately, after considering the totality of 

the circumstances, it is clear the Town of Touroville amended the ordinance with animus to 

prohibit Sikhs from freely exercising their religion.  

And because there is clearly animus here on the part of the city council members, strict scrutiny 

must be applied. However, the Town of Touroville cannot meet this standard, the highest level of 

review, because there were less restrictive means here to achieve their public safety interest. For 

example, the Town left in the medical exemption in, yet removed the religious exemption—this 

means the Town cannot demonstrate that there were no alternative means available to protect 

public safety.  

Therefore, this Court should reverse the decision of the State of Fuchsberg Court of Appeals.  
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ARGUMENT 
 

I. THE TOWN OF TOURIVILLE INFRINGED ON PAN CHEN’S RIGHT TO 
FREELY EXERCISE HIS RELIGION WHEN THEY REMOVED THE 
RELIGIOUS EXEMPTION FROM § 23 BUT LEFT A SECULAR EXEMPTION 
IN PLACE. 

 
Congress cannot proscribe legislation that burdens religious practices. U.S. CONST. amend. I. 

The First Amendment provides that “Congress shall make no law respecting an establishment of 

religion or prohibiting the free exercise thereof.” Id. This doctrine has been applied to the states 

through the Fourteenth Amendment. U.S. CONST. amend. XIV; Cantwell v. Connecticut, 310 U.S. 

296, 303 (1940). The bedrock principle that the government cannot legislatively suppress religious 

belief is so pervasive that the court in Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah 

recognized that there are few violations to point to in its opinions. Church of the Lukumi Babalu 

Aye, Inc. v. City of Hialeah, 508 U.S. 520, 523 (1993) (hereinafter “Lukumi”).  

A. The Substantial Burden On Pan Chen’s Religious Convictions Compel An 
Application of Strict Scrutiny To The Ordinance. 

 
Chapter 23 of the Code of the Town of Touroville infringes on Mr. Chen’s right to freely 

exercise his religion, and this infringement is not justified by a regulation narrowly tailored to a 

compelling government purpose. TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23. First, all First 

Amendment cases should require an analysis into whether the state had a compelling purpose for 

enacting the religiously burdensome legislation, and whether the enacted regulation is narrowly 

tailored to the intended result. Here, the ordinance infringes on Mr. Chen’s constitutional right to 

freely exercise his religion because they force him to choose between “adherence to religious tenets 

or the discharge of his business.” R. at 6. Further, this infringement is not justified because the 

Town of Touroville had viable alternatives that would not have so substantially burdened religion 
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and because the law is underinclusive in that it provides exceptions for certain headdresses worn 

for secular purposes. R. at 21. 

1. This Court Should Review and Overrule Smith. 
 

After decades of recognizing that “the door of the Free Exercise Clause stands tightly 

closed against any governmental regulation of religious beliefs as such,” the Court cracked that 

door in Employment Division Department of Human Resources of Oregon v. Smith. Employment 

Div. Dept. of Human Res. of Ore. v. Smith, 494 U.S. 872 (1990). The three dissenting judges there 

noted that the decision “effectuates a wholesale overturning of settled law concerning the Religion 

Clauses of our Constitution.” Id. at 908 (Blackmun, J., dissenting). In fact, the court’s decision in 

Smith was so at odds with the general understanding of the First Amendment that Congress 

immediately sought to enact legislation that would reinstate the broad religious protections to 

which Americans had become accustomed. 494 U.S. 872. See Religious Freedom Restoration Act 

(RFRA) of 1993, 42 U.S.C.A. § 2000bb-1, invalidated by City of Boerne v. Flores, 521 U.S. 507 

(1997).  

Overruling Smith would be in line with this court’s First Amendment jurisprudence.  494 

U.S. 872. See Janus v. Am. Fed’n of State, Cty., & Mun. Employees, Council 31, 138 S. Ct. 2448, 

2478 (2018) (“[S]tare decisis applies with perhaps least force of all decisions that wrongly denied 

First Amendment rights.”); Federal Election Comm’n v. Wisconsin Right to Life, Inc., 551 U.S. 

449, 500 (2007) (“This Court has not hesitated to overrule decisions offensive to the First 

Amendment.”). This policy recognizes the supreme importance of the First Amendment right to 

freely exercise one’s religion and seeks to protect that right from shortsighted decisions. Id.  

There are several factors to be considered when deciding whether to overturn a previous 

decision. See Janus, 138 S. Ct. at 2478. Of importance here are three of those factors: the quality 
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of the reasoning of Smith, the workability of the rule it produced, and developments since the 

decision was handed down. Id.  

First, the quality of the reasoning produced by Smith is insufficient to merit such a deep 

incision into the protections of the First Amendment. 494 U.S. 873 (Blackmun, J., dissenting) As 

recognized by the dissenting justices in Smith, the decision “perfunctorily dismisses” the 

longstanding requirement that statutes burdening religion must be held to a compelling purpose 

standard. Second, the rule created by Smith is unworkable in the context of First Amendment law. 

Id. Smith is deeply at odds with the line of similar, but factually distinct, cases that preceded it 

holding that withholding unemployment benefits is unconstitutional when the reason for 

unemployment is one’s religious convictions. See generally Sherbert v. Verner, 374 U.S. 398 

(1968); Thomas v. Review Bd. of Indiana Employment Sec. Division, 450 U.S. 707 (1981). Without 

overturning those cases, Smith created a new rule that leaves First Amendment jurisprudence “in 

tension with itself.” Lukumi, at 565 (Souter, J., concurring). Lastly, the developments since the 

decision was handed down prove that Smith was wrongly decided. In addition to Congress’ efforts 

to curtail the consequences of Smith, later decisions returned to the standard set forth in Sherbert 

and its progeny and dismissed the Smith rule as lacking constitutional basis. 374 U.S. 398; See 

Hobbie v. Unemployment Appeals Com’n of Florida, 480 U.S. 136 (1987). Thus, this court should 

overrule the stark departure of Smith and return to the well-reasoned and constitutionally supported 

precedent of Sherbert and its progeny. 494 U.S. 872; 374 U.S. 398. 

2. The Ordinance Is Not A Neutral Law Of General Applicability And Is 
Distinguishable From Smith. 

 
A statute whose purpose is to burden the practice of religion or a particular religion is on 

its face invalid, but such a purpose is not required for a Free Exercise violation. Wisconsin v. Yoder, 

406 U.S. 205, 214–15 (1972). In fact, in Wisconsin v. Yoder this court explicitly refused to dispose 
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of the case merely because the statute at issue applied uniformly to all citizens and did not on its 

face discriminate against any particular religion. Id at 214–215. The Court there recognized that 

“a statute neutral on its face may, in its application, nonetheless offend the constitutional 

requirement for governmental neutrality if it unduly burdens the free exercise of religion.” Id.  

When a facially neutral statute nonetheless burdens the free exercise of religion, the state 

must demonstrate that it has a compelling interest sufficient to justify such a burden, and further 

that such a compelling interest could not be protected by means less restrictive on a person’s 

“legitimate claims to the free exercise of religion.” Id at 219. Sherbert and its progeny set forth a 

balancing test in which legislative actions that “substantial[ly] infringe” on a religious practice 

must be justified by a “compelling state interest.” 374 U.S. at 406–07 (1968). See also Hobbie, 

480 U.S. 136; Bowen v. Roy, 476 U.S. 693 (1986).  Parting from Free Exercise precedent, this 

general rule was limited in Employment Division v. Smith, where this court held that a criminal 

prohibition was subject only to a rational basis review in terms of its burden on the free exercise 

of religion because it was a neutral law of general applicability. 494 U.S. 872. There, the 

respondent was fired for his use of a substance illegal under state law. Id.  

To be considered under the less stringent rational basis standard, a statute must be both 

neutral and of general applicability. Lukumi, 508 U.S. at 531–39. Both neutrality and general 

applicability are required elements, and the failure of one forecloses the application of the rational 

basis standard. Id.  

Facial neutrality is instructive, but not determinative. Id. at 534. The analysis requires an 

inquiry into the purpose and impact of the statute. Id. (“The Free Exercise Clause protects against 

governmental hostility which is masked, as well as overt.”). In Lukumi, the court looked first to 

the text of the statute, which used religiously charged terms such as “sacrifice” and “ritual.” Id at 



 

 14 

534. The court there determined that these terms were “consistent with the claim of facial 

discrimination” even though they had secular meanings and were defined in the statute without 

mention of religion. Id at 533–34. The court also inquired into the purpose and operation of the 

statute, as “the effect of a law in its real operation is strong evidence of its object.” Id at 535. 

Finding there that the ordinances operated to prohibit specific religious conduct, the court held 

that, although the ordinances did not by their language discriminate, they failed to meet the 

requisite level of neutrality. Id.  

In additional to neutrality, the statute must also be one of general applicability. Id. General 

applicability requires that the statute must not “in a selective manner impose burdens” on religious 

conduct. Id. Further, if the statute includes a “mechanism for individualized exemptions,” yet fails 

to “extend an exemption to an instance of religious hardship,” such a refusal suggests a 

discriminatory intent. Bowen, 476 U.S. at 708. 

While the language of the ordinance here may be, at first glance, neutral in nature, the 

language used is suspect. The Oxford English Dictionary defines “headdress” as “a covering for 

the head; … an elaborate or ornamental one, typically worn on formal or ceremonial occasions.” 

Headdress, Oxford English Dictionary (3d ed. 2013). Although the word “headdress” also has a 

secular meaning, like the words “ritual” and “sacrifice” used in the statutes under Lukumi, the use 

of a religiously charged term in a statute that effectively burdens the practice of religion is evidence 

of discrimination inherent in the statute. Lukumi, 508 U.S. at 533–34.  

Just as the ordinances in Lukumi “fail[ed] to prohibit nonreligious conduct that endangers” 

the state’s professed interests, this statute is underinclusive in that it includes a secular exemption 

for medical headwear. Id.; R. at 21. Justice Lakeland aptly noted in his dissent, “[i]f a person can 

smuggle contraband inside their religious garb, a person can do the same with a medical device.” 
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R. at 13. Further, Removing the religious exemption while maintaining a secular exception shows 

that the state had as its purpose targeting a religion and burdening its practice. “Inequality results 

when a legislature decides that the governmental interests it seeks to advance are worthy of being 

pursued only against conduct with a religious motivation” Lukumi, 508 U.S. at 542–43. Lastly, the 

purpose of removing the religious exemption was clearly motivated by animus, as detailed in the 

analysis of Section II Part A below. The statute is underinclusive and not generally applicable and 

thus does not fall under the narrow Smith exception allowing for a rational basis review of certain 

neutral laws of general applicability and is instead subject to strict scrutiny. 494 U.S. at 872. 

3. The Ordinance Is Subject To Strict Scrutiny And Fails.  
 

The ordinance fails strict scrutiny because it is not narrowly tailored to a compelling 

government purpose. The constitutional guarantee of the right to freely exercise one’s religion is 

so “zealously protected” that “only those interests of the highest order and those not otherwise 

served can overbalance legitimate claims to the free exercise of religion.” Yoder, 406 U.S. at 214–

15. Even after proving a “compelling state interest,” it is the state’s burden to prove that “no 

alternative forms of regulation” would meet such a purpose “without infringing on First 

Amendment rights.” Sherbert, 374 U.S. at 403, 407. Unless met with a countervailing “strong state 

interest,” whose secular purpose cannot otherwise be served, a statute burdening religion will not 

be saved. Id. (distinguishing Braunfeld v. Brown, 366 U.S. 599, 605 (1961)). 

The substantial burden on Mr. Chen’s First Amendment right to freely practice his religion is 

not justified by any compelling state interest. The relationship between the Town’s interest and its 

imposition on Mr. Chen must be strictly scrutinized as “it is basic that no showing merely of a 

rational relationship to some colorable state interest would suffice [] in this highly sensitive 

constitutional area.” Sherbert, 374 U.S. at 406. The State asserts a concern for public safety, but 
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the record is devoid of any evidence supporting such a concern. The State proffers no evidence 

that removing the religious exemption would better protect the Town, and instead relies on fear 

and animosity towards a minority religion. R. at 24.  

Further, the State’s chosen means of protecting this interest in public safety are not narrowly 

tailored to protect the interest because they are underinclusive and because the city had other viable 

alternatives. First, removing the religious exemption while leaving the secular medical exemption 

intact proves that the Town is able to make individualized exemptions, but chose not to with 

regards to religion.  The Town’s failure to “prohibit nonreligious conduct that endangers [its] 

interests in a similar or greater degree” is a clear example of religiously motivated discrimination. 

Lukumi, 508 U.S. at 543. Next, requiring the removal of all headwear before entering the Municipal 

Building is not the only method of protecting public safety. In fact, the Town Council itself heard 

testimony from a security screening device sales representative. The Town could use electronic 

devices to screen for unsafe materials prior to entry into the Municipal Building, without 

“proscrib[ing] more religious conduct than is necessary to achieve their stated ends.” Id at 328.  

At issue is not just the statute as originally written, but also the removal of the religious 

exception. As the Court of Appeals recognized, the Town’s stated purpose in enacting the statute 

was to “promote the safety of the Town’s employees and visitors to the Town’s Court and offices.” 

R. at 9. While the original statutes may have served this purpose, the removal of the religious 

exemption does no such thing. In fact, here, as in Lukumi., “the secular ends asserted in defense of 

the laws were pursued only with respect to conduct motivated by religious beliefs.” 508 U.S. at 

524. 
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B. The Commercial Nature of Mr. Chen’s Damages Does Not Compel A Lower Standard 
Of Review, Especially Because Failure to Comply Would Result In Criminal 
Sanctions. 

 
When a policy, even a neutral one, forces an individual to choose between employment and 

his faith, that burden on the free exercise of religion is unacceptable. Sherbert, 374 U.S. at 404. In 

Sherbert, the court found that such coercion violated the constitutional precept that all people have 

the right to freely exercise their religion, recognizing that the imposition of such a choice “puts the 

same kind of burden upon the free exercise of religion as would a fine imposed against appellant 

for her Saturday worship.” Id. The court in Sherbert went on to reject the argument that because 

governmental benefits are a “privilege” rather than a “right,” they can be withheld without 

violating the First Amendment. Id. (“It is too late in the day to doubt that the liberties of religion 

and expression may be infringed by the denial of or placing of conditions upon a benefit or 

privilege”). Additionally, there is a measurable difference between a statute that merely 

“regulate[s] a secular activity” so as to make the “practice of [a] religious belief more expensive,” 

and a statute for which enforcement would “result[] in the choice to the individual of either 

abandoning his religious principle or facing criminal prosecution.” Braunfeld v. Brown, 366 U.S. 

at 605. 

Respondents argue that Mr. Chen’s ability to practice his religion is not burdened by the 

ordinance because he can simply choose not to enter the building. R. at 22. This is a wildly 

dangerous argument. First, the ordinance imposes criminal sanctions on the failure to comply. R. 

at. 22 (“Any person who willfully violates this chapter is guilty of a misdemeanor.”).  Here, the 

imposition of criminal liability for failure to abide by the ordinance would force Mr. Chen to 

abandon his religion for fear of criminal sanctions. Id.  Second, if this court were to hold that this 

statute, which unconstitutionally burden Mr. Chen’s right to practice is religion is nevertheless 
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justified because Mr. Chen “has the choice not to conduct his business at the town building,” the 

devastating result would be that he is “compel[led], under threat of criminal sanction, to perform 

acts undeniably at odds with fundamental tenets of [his] religious beliefs.” Yoder, 406 U.S. at 219.  

II. THE TOWN OF TOUROVILLE ACTED WITH ANIMUS BY REMOVING 
THE RELIGIOUS EXEMPTION BECAUSE BY FAILING TO ADDRESS THE 
RESIDENTS’ DISCRIMINATORY COMMENTS, THEY ADOPTED THEM 

 
The free exercise of religion has been long established as one of the hallmarks of our 

country’s most cherished freedoms: “Congress shall make no law . . . prohibiting the free exercise 

[of religion].”  U.S. CONST. amend. I; see also U.S. CONST. amend. XIV.1  This Court has long held 

that while an ordinance may seem generally applicable, looking to circumstantial evidence can 

prove that there is discriminatory intent, or “animus,” behind it where the government has 

deliberately disadvantaged religion.  See Lukumi, 508 U.S. at 540–42; see also Masterpiece 

Cakeshop, Ltd. v. Colorado Civ. Rights Com'n, 138 S. Ct. 1719, 1729–31 (2018).  Furthermore, if 

there is a finding of animus, the ordinance is subject to strict scrutiny review—it must be the least 

restrictive means to achieve a compelling governmental interest and, there must be no less 

restrictive means available to promote that end.  Lukumi, 508 U.S. at 546.   

Therefore, here, the Town of Touroville amended the ordinance, Code of the Town of 

Touroville § 23-2, with animus toward Pan Chen and other Sikhs: (1) direct and circumstantial 

evidence surrounding this sudden change show that there is discriminatory intent behind this 

seemingly generally applicable law, and (2) less restrictive means exist to achieve the 

government’s alleged and conflicting compelling interest of public safety.  

 

 
1 The Free Exercise Clause of the First Amendment is incorporated into the liberty interest of the Fourteenth 
Amendment of the United States Constitution so it applies to state and local governments, as well. See generally 
Cantwell v. Connecticut, 310 U.S. at 303–04. Additionally, Article I, Section VI of the State of Fuchsberg’s 
Constitution exactly parallels the language of the First Amendment of the United States Constitution. R. at 3. 
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A. After Evaluating the Different Kinds of Circumstantial Evidence, the Only 
Conclusion is that the Town’s Decision was Made because of Animus  

 
1. The Newly Amended Statute is Facially Invalid because the Evidence Shows 

Their Discriminatory Intent against the Sikh Religion  
 

The Free Exercise Clause protects equally against government hostility and animus that is 

overt, as well as government hostility and animus that is masked.  Lukumi, 508 U.S. at 534.  While 

this Court has held that “ ‘neutral, generally applicable laws that incidentally burden the exercise 

of religion usually do not violate the Free Exercise Clause of the First Amendment,’ ” that is a far 

cry from the case at hand here.   See New Doe Child #1 v. Congress of United States, 891 F.3d 

578, 591 (6th Cir. 2018) (quoting Holt v. Hobbs, 135 S. Ct. 853, 859 (2015)).  A law cannot be 

considered generally applicable “ ‘if the object of [the] law is to infringe upon or restrict practices 

because of their religious motivation’ ” or if “ ‘the purpose of [the] law is the suppression of 

religion or religious conduct.’ ”  Id. (quoting Lukumi, 508 U.S. at 533). 

Here, the Code of the Town of Touroville § 23-2 is a fifty-year-old law that was changed 

because of discriminatory intent against the Sikh religion that is now attempting to masquerade as 

a generally applicable law.  R. at 28.  Petitioner Pan Chen, a practicing Sikh and prominent 

businessman in the Town of Touroville, frequently visits the municipal building to discuss matters 

with town officials and attend court proceedings as both a plaintiff and a defendant in civil cases.  

R. at 4.  However, Mr. Chen is now prohibited from visiting the municipal building any longer, 

which is why he is challenging this unconstitutional provision of the ordinance.2  Mr. Chen and all 

practicing Sikhs had been exempted from § 23-3 of the Code of the Town of Touroville requiring 

those who enter the municipal building to “first remov[e] his/her headdress.”  R. at 21.  However, 

 
2 On May 19, 2017, just three days after the amended law went into effect, Mr. Chen was stopped by Officer Russo 
to submit to screening while entering the municipal building. R. at 6. Mr. Chen refused due to his religious beliefs as 
a Sikh, and could not enter. R. at 6. About two months after this incident on July 12, 2017, Mr. Chen filed this suit 
against the Town of Touroville. R. at 6.  
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the exemption in §23-2 that those who wear headdresses “to comply with a genuine religious 

belief” was wrongfully removed on May 16, 2017—it was based on discriminatory intent and 

hostility against members of the Sikh religion, including Mr. Chen.3  R. at 21; R. at 25.   

Ultimately, just as in similar cases such as Lukumi and Masterpiece Cakeshop, the 

discriminatory intent against members of the Sikh religion in the newly amended Code of the 

Town of Touroville is not merely incidental. See Lukumi, 508 U.S. at 534, 541 (“Official action 

that targets religious conduct for distinctive treatment cannot be shielded by mere compliance with 

the requirement of facial neutrality.”); 138 S. Ct. 1719.  Rather, the “ ‘subtle departures from 

neutrality’ ” and “ ‘covert suppression of particular religious beliefs’ ” is suspect.  Id. at 534 

(quoting Gillette v. United States, 401 U.S. 437, 452 (1971); Bowen v. Roy, 476 U.S. at 703).  

In Lukumi, this Court drew from equal protection cases to determine the kinds of 

circumstantial evidence may be used to determine animus: historical background, series of events 

leading up to the enactment in question, language of the ordinance, who is exempt and who is not, 

substantive and procedural departures from the normal factors considered and sequence followed, 

and the legislative or administrative history, which includes contemporaneous statements made by 

decision makers, minutes of meetings, and reports.  See Lukumi, 508 U.S. at 540 (citing Arlington 

Heights v. Metropolitan Housing Development Corp., 429 U.S. 252, 266–268 (1977)).  Overall, 

considering the totality of these relevant factors determines discriminatory intent, which may also 

include the fact that the law in question affects one race or religion more than others.  See 

Washington v. Davis, 426 U.S. 229, 242 (1976).   However, this is not an exclusive list.  Id. 

 
3 The ordinance prevents Mr. Chen and others who practice the Sikh religion from entering the Town’s municipal 
building. R. at 12. It is Mr. Chen’s genuine religious belief that he cannot remove his turban outside in public, 
whether it is outside of his home or in front of those who are not his family members. R. at 12. Even if he were to 
agree to an inspection of his turban, “the length of time it takes to remove and reapply his turban would [still] have a 
discriminatory impact.” R. at 12. 
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(“Relevant evidence includes, among other things. . .”); New Doe Child #1,  891 F.3d at 592 

(examples from Lukumi “do not establish a minimum evidentiary requirement to show intent to 

discriminate”).   

First, the historical background of the Town of Touroville and its Code weigh in favor of 

the amendment being backed by discriminatory intent.  In fact, it was the “historical instances of 

religious persecution and intolerance that gave concern to those who drafted the Free Exercise 

Clause.”  Lukumi, 508 U.S. at 532 (quoting Bowen v. Roy, 476 U.S. at 703).  The Lander County 

Times’ article “A Low Point in Touroville’s History” discusses the demographic history of 

Touroville.  R. at 28.  The article begins: “Last week marked a low point in Touroville’s history.”  

R. at 28.  The article notes that while the town has a “rich history of welcoming newcomers,” this 

changed at last week’s “openly racist and hostile Town Council Meeting.”  R. at 28. Touroville 

was established in 1866, and the demographics of Lander County have been changing from rural 

to suburban since 1989 when an express train service to Fuchsberg City was established.  R. at 28.  

While Touroville is located on the cusp of the more rural Lander County and the more urban 

Fuchsberg Metro Area, the demographics of Touroville have changed.  R. at 28.   

Just like how the Hialeah citizens in Lukumi were becoming distressed because a Santeria 

church was going to be opening in their area, the Touroville residents here were not happy with 

the changing and diverse demographics of Touroville.  See Lukumi, 508 U.S. at 526.  The amended 

ordinance here had gone fifty years without being amended—quite a long time—especially when 

the demographics had been continuously changing for the past thirty years.  However, the council 

still “gave in to the residents’ demands” and “bully[ing].”  R. at 28.  

This ties in to the second factor to consider: the series of events leading up to enactment in 

question.  In Lukumi, a Santeria church was moving into the area.  See Lukumi, 508 U.S. at 526.  
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In Masterpiece Cakeshop, many additional rights had begun to be given to individuals in same sex 

relationships.  See Masterpiece Cakeshop, 138 S. Ct. at 1727.  However, here, the record is devoid 

of any evidence of events leading up to the ordinance being amended. There was no recent terrorist 

threat, public safety scare, or incident in the municipal building.  Although, it is suspect that the 

only event the record reflects that occurred before the religious exemption to the ordinance was 

removed was Mr. Chen’s successful lawsuit against Councilwoman Flanagan, who then sponsored 

the removal of the religious exemption that Mr. Chen had enjoyed.  R. at  13.  

Next, the third factor is the language of the ordinance.  Discriminatory intent can be found 

if an ordinance “uses words as a code to allude to religion.”  R. at 16 (Winston, J., dissenting) 

(citing Mitchell v. Helms, 530 U.S. 793, 828–29 (2000) (finding that the historical uses of the 

phrase “religious sects” in the proposed Blaine Amendment referred to Catholics and was sectarian 

language “born of bigotry and should be buried now”)).  Moreover, in Lukumi, this Court found 

that use of the words “sacrifice” and “ritual” in the ordinance pointed in favor of proving its non-

neutrality because those words had “strong religious connotations.”  See Lukumi, 508 U.S. at 533–

34.   

Here, the ordinance uses the word “headdress” in §23-3 and defines it in §23-2 as “any 

article unnatural to the wearer that fully or partially covers the wearer’s head or face.”  R. at 17, 

21.  However, the ordinance does not use the more commonly used and simpler words of “hat” or 

“cap.”  R. at 17.  Chief Judge Winston examines this precise issue in his dissenting opinion below.  

In Oxford Dictionary’s definition of “headdresses,” it includes language like “ornamental” and 

“ceremonial,” which are words associated with religion—“an ornamental covering or band for the 

head, especially one worn on ceremonial occasions.”  R. at 17 (Winston, J., dissenting).  “Hat” is 

defined very differently by the Oxford Dictionary: a “shaped covering for the head worn for 
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warmth, as a fashion item, or as part of a uniform.”  R. at 17 (Winston, J., dissenting).  Therefore, 

a baseball cap or cowboy hat may not be a headdress under Oxford’s definition.  R. at 17 (Winston, 

J., dissenting).  This is exactly the kind of suspect language that weighs in favor of there being 

discriminatory intent behind the amended ordinance.  

The fourth factor that also weighs in favor of finding discriminatory intent here is looking 

to who is exempt from the ordinance and who is not.  For example, in Lukumi, Kosher slaughter 

houses were exempt from the animal sacrifice prohibition ordinance, which was evidence that the 

Santeria religion was being discriminated against as the lone legislative concern.  Lukumi, 508 

U.S. at 536.  This Court also stated in that case that ordinances which are “underinclusive” are 

often unconstitutional.  Id. at 522.  Similarly, here, the medical exemption was left in §23-2, while 

the religious exemption was taken out.  R. at 21.  However, if the Town of Touroville truly were 

so concerned about the undocumented “ever-increasing spiral of violence in public places and 

facilities,” as stated in the § 23-1 which is the “Purpose” of the ordinance, they would have 

removed the medical exemption, as well.  R. at 21.  Just as this Court determined in Lukumi based 

on the exemption that Santeria was the lone legislative concern, the lone legislative concern here 

was those members of the Sikh religion.  Judge Lakeland even noted this as suspect in his opinion 

below: “A person can easily sneak contraband into the courthouse by placing it in a medical 

device. . . . [they] are often more substantial and more cumbersome. Thus, if a person can smuggle 

contraband inside their religious garb, a person can do the same with a medical device.”  R. at 15 

(Lakeland, J., concurring in part but dissenting in the judgment).  

Next, the fifth factor to consider is if there are any substantive or procedural departures. 

For the most part, the members of the Town Council followed their rules of procedure which state 

they cannot censor or address the Touroville residents when speaking.  R. at 4–5.  They remained 
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silent while residents ranted with hostility about Chen and his religious beliefs.  R. at 28.   

However, “Supervisor Buri and other members of the Town Council snickered” when resident 

Trevor Jackson approached the podium wearing a shirt depicting a man with a bomb exploding 

from his head; Mr. Chen alleged it was a depiction of himself.  R. at 26.  This act of snickering is 

a form of addressing the resident who is speaking; it is letting that resident know the Town Council 

is in agreement with his stance and that they find it quite amusing.  This is a procedural departure 

which actively illuminates the Town Council’s discriminatory intent against not only Mr. Chen, 

but also against those who are members of a certain religion who are wrongly deemed as a terror 

threat, in this case, those who are practicing Sikhs.  

Last, and perhaps most importantly, the legislative history of the amendment, including 

statements made by decision makers, minutes of meetings, and reports, weighs heavily in 

determining that there was discriminatory intent here.   Legislative history can include the country, 

state, or town’s sentiments at the time the ordinance was enacted.  See Moses v. Ruszkowski, 2019-

NMSC-003, ¶ 43, 2018 WL 6566646, at *12 (N.M. Dec. 13, 2018) (finding that nation-wide anti-

Catholic sentiment also tainted New Mexico’s views).  Furthermore, in Lukumi, not only did this 

Court examine the council’s critical comments as part of the legislative history, but it also 

examined the meeting minutes which “evidence[d] significant hostility exhibited by residents . . . 

toward the Santeria religion.”  Lukumi, 508 U.S. at 541.  In addition, this Court noted that the 

public crowd even interrupted the councilmembers speaking negatively about Santeria to cheer 

and applaud in agreement with them.  Id.   

While respondent may argue that there is case law stating that “isolated remarks are entitled 

to little or no weight, particularly when they are unclear or conflict with one another,” here, the 

remarks are not isolated, unclear, or conflicting.  See Murphy v. Empire of Am., FSA, 746 F.2d 
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931, 935 (2d Cir. 1984).  During the public comment portion of the meeting, besides Mr. Chen 

and the security salesperson, everyone else who spoke only had negative and discriminatory things 

to say in regard to the Sikh religion.  See R. at 23–24.  One resident talked about how “radical 

religions are taking over America one small town at a time,” and that “Touroville was next” to 

have to deal with those “who do not conform to the American way.”  R. at 23.  Another said the 

town the town actually had been “discriminat[ing] against ‘Real Americans’ ”  because people 

could wear “weird bulky things on their heads” but he could not wear his cowboy hat.  R. at 24.  

Trevor Jackson thought the Town was allowing “terrorists” enter buildings without a “full security 

check.”  R. at 24.  Lastly, another resident worried about how the town would keep her children 

safe from terrorist attacks.  R. at 24.  And just as the crowd cheered in Lukumi, the crowd here 

“erupted in applause” when the council unanimously passed the amended ordinance immediately 

after the public comment portion of the meeting.  R. at 26.   

Although respondent would likely urge this Court to look at the official report of the 

legislative body, there is not even one here to examine.  See R. at 12; Murphy, 746 F.2d at 935.  

Moreover, it is also suspect that respondent claims they amended the law based on the concerns of 

Chief Coyner of the Touroville Police Department and Sheriff Mackay of the Lander County 

Sheriff’s Office.  R. at 9.  At the meeting, each testified about the need to secure the municipal 

building with a “uniform security process” for all visitors.  R. at 24–25.  However, this is far from 

the town council’s written purpose for amending the ordinance in § 23-1; they speak about an 

“ever-increasing spiral of violence” and an “ever-present threat of terrorism.”  R. at 21.  It was the 

residents who commented about terrorists—not Chief Coyner or Sheriff Mackay.  Further, if the 

town council was following Chief Coyner’s and Sheriff Mackay’s comments, they would have 
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also removed the medical exemption to create a truly uniform security process.  Thus, the town 

adopted the residents’ animus and hostile views, not the police department’s general concerns.  

Moreover, in Masterpiece Cakeshop, this Court determined animus was present there 

within the whole commission because they never disavowed what one commissioner said, even in 

the brief they submitted to the Court.  See Masterpiece Cakeshop, 138 S. Ct. at 1730–31 (“these 

statements cast doubt on the fairness and impartiality of the Commission’s adjudication”).  

Similarly, none of the councilmembers here disavowed what the residents said before immediately 

passing the amended ordinance unanimously directly after the hearing.  R. at 24–25.  Perhaps even 

more shocking is that one of the resident speakers, Debra Lax, works as an employee of the Town 

as Councilwoman Flanagan’s administrative assistant—the same Councilwoman Flanagan who 

sponsored this amendment.  R. at 23, 26.  Ms. Lax “feared for [her] safety because foreigners 

exempted themselves from security screening.”  R. at 24.  If this is how Councilwoman Flanagan’s 

administrative assistant feels, it is likely that this is reflective of how Councilwoman Flanagan 

feels—and since she did not distance herself from Ms. Lax’s comments, she impliedly agrees with 

this animus.  Ultimately, the town council could have and should have addressed the hostile 

environment and discriminatory comments made during the public comment portion of the hearing 

before voting on the amended ordinance.  See R. at 17.  It is this failure to distance themselves 

from these comments that confirms their animus, just as in Masterpiece Cakeshop.  

 Ultimately, under the totality of the circumstances, the Town of Touroville enacted this 

amended ordinance with animus to inhibit Mr. Chen’s free exercise of his genuine religious beliefs, 

as well as all members of the Sikh religion.  
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2. The Newly Amended Statute is Invalid As Applied to Pan Chen because the 
Evidence Shows Their Discriminatory Intent against Him 

 
While Pan Chen’s challenge to the Town of Touroville’s amended ordinance must be found 

facially unconstitutional, it also can be found unconstitutional as applied to Pan Chen due to the 

Town’s animus directly against him.  In addition to the above analysis, the discriminatory intent 

here is further targeted directly at Mr. Chen, as well.  Members of this Court have imposed a 

“reasonable observer” standard when it comes to determining animus.  See Trump v. Hawaii, 138 

S. Ct. 2392, 2435 (2018) (Sotomayor, J., dissenting) (“The full record paints a far more harrowing 

picture, from which a reasonable observer would readily conclude that the Proclamation was 

motivated by hostility and animus. . .”).  Any reasonable observer here can see the amended 

ordinance resulted from hostility and animus toward Mr. Chen’s Sikh faith.  

First, Mr. Chen had recently sued Councilwoman Flanagan in civil court and won a 

significant award against her.  R. at 13.  Not long after, she sponsored this amendment to the 

ordinance, which removed the religious exemption which Mr. Chen had long utilized and enjoyed.  

R. at 13.  A reasonable observer can conclude that Councilwoman Flanagan, out of her own self-

interest, discriminated against Mr. Chen’s free exercise of religion to prevent him from filing more 

lawsuits against her.  

This is further supported by one of Councilwoman’s Flanagan assistants stating at the 

public comment portion of the hearing that “she knows for a fact that other employees fear that 

man [Chen]”.  R. at 26.  This surely must be referring to Councilwoman Flanagan fearing Mr. 

Chen, and if not, can be imputed to Councilwoman Flanagan’s general views herself.  Moreover, 

Councilwoman Flanagan’s claim that the purpose of the amended ordinance is to protect the public 

safety is also suspect, since only the religious exemption was removed, and not the medical 

exemption.  See R. at 15 (Lakeland, J., concurring in part but dissenting in the judgment) (“There 
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is no evidence that Mr. Pan Chen's public demonstration of his religious preference endangers 

public safety.”).  

Thus, because a reasonable observer could see the animus and discriminatory intent behind 

this amended ordinance directed at Mr. Chen himself, it is unconstitutional as applied to him, as 

well. 

B. The Town’s Actions Do Not Meet the Strict Scrutiny Standard Because Less 
Restrictive Means Exist 

 
Since the Town of Touroville acted with animus here, the amended ordinance must be 

subject to the highest level of scrutiny—strict scrutiny review.  Lukumi, 508 U.S. at 546.  As 

already discussed in Section I, Part A-3, strict scrutiny requires that there must be a compelling 

governmental interest and that there must be no less restrictive means to promote that interest.  Id.; 

Sherbert, 374 U.S. at 406–07. 

There were less restrictive means here to achieve the government’s alleged compelling 

interest of public safety.  While public safety can be considered a compelling governmental interest 

in certain situations, this is not dispositive.  See Spanks-El v. Finley, 1987 WL 10307, at *3 (N.D. 

Ill. Apr. 30, 1987), aff’d, 845 F.2d 1023 (7th Cir. 1988).  Moreover, respondent’s reliance on this 

case is misplaced.  It is over thirty years old, a district court case, was decided before Lukumi, and 

is also factually distinguishable.  See Id.; R. at 18 (Winston, J., dissenting).  In Spanks-El, a man 

challenged a preexisting rule that all visitors had to remove their hats for visual inspection.  

Spanks-El, 1987 WL 10307, at *1.  Mr. Chen’s situation is entirely different.  He was a frequent 

visitor of the municipal building and made use of a religious exemption until it was the only 

exemption removed after unprovoked fears of violence and terrorism arose.  R. at  18 (Winston, 

J., dissenting).   
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Nonetheless, the Town of Touroville still must demonstrate “that no alternative forms of 

regulation would combat such abuses without infringing First Amendment rights.”  Sherbert, 374 

U.S. at 407.  However, they have not and cannot demonstrate that here.  Especially because the 

councilmembers retained the medical exemption, but removed the religious exemption.  R. at 18 

(Winston, J., dissenting).   

Therefore, the amended ordinance does not and cannot meet the standard of strict scrutiny.  

CONCLUSION 
 
 For the foregoing reasons, this Court should reverse the decision of the State of 

Fuchsberg Court of Appeals.  

        Respectfully Submitted, 

        TEAM 3 
 
        Attorneys for Petitioner 
 
March 15, 2020  
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