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QUESTIONS PRESENTED 
 

I. Whether Touroville Municipal Code § 23-2 violates Petitioner’s First Amendment 

right to the free exercise of religion when the ordinance requires headdresses worn for 

religious purposes to be removed before entering Town public facilities but allows 

exemptions for similar items worn for secular reasons.   

 

II. Whether the Town of Touroville acted with animus when it removed the religious 

exemption from § 23-2 of the Town’s Municipal Code.  

 

 

 

 

 

 

 



 

 

STATEMENT OF THE CASE 
 

A. Procedural Posture 

On July 12, 2017 Mr. Pan Chen filed a Complaint under 42 U.S.C. § 1983 in the State of 

Fuchsberg Supreme Court against the Town of Touroville. R. at 6.  The Complaint alleged 

infringement of his right to the free exercise of his religion in that the law required him to choose 

between adherence to religious tenets or the discharge of his business affairs. Id.  On September 

12, 2017, the Town moved to dismiss Mr. Chen’s July 12, 2017, Complaint, claiming the Town 

ordinance did not violate the First Amendment because the Town designed the modification of 

its ordinance to protect the safety of the general public in the Town’s facilities. Id.  Further, the 

town claimed it modified its ordinance to address the security concerns of the Lander County 

Sheriff and the police chief who testified that the Town needed uniform security measures to 

ensure the safety of the Town’s employees and visitors. Id.   

After the hearing held on November 20. 2018, the Honorable Marion A. Perone issues an 

Order granting the Town’s Motion to Dismiss. R. at 7.  The order of the trial court was affirmed 

by the Appellate Division of the Fuchsberg Supreme Court on April 18, 2019. Id.  On January 

03, 2020 the State of Fuchsberg Court of Appeals affirmed the ruling of the Appellate Division 

of the Fuchsberg Supreme Court. R. at 13.  The Court of Appeals held that the Touroville 

Ordinance is a neutral ordinance of general applicability because it satisfies the rational basis test 

and does not demonstrate animus to Mr. Chen. Id.  Thereafter, Mr. Chen filed a petition for writ 

of certiorari to this Court and it was granted on the two issues briefed. R. at 20.   

B. Statement of Facts 
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Petitioner, Pan Chen, is a local businessman in the Town of Touroville. R. at 4.  Mr. 

Chen often visits the Town of Touroville’s municipal building on official business to consult 

with town officials regarding his business. Id.  He also frequents the Town Court both as a 

plaintiff and defendant in civil cases. Id.  For years Mr. Chen has walked in and out of the Town 

of Touroville municipal building wearing his religious headdress unmolested and undisturbed. R. 

at 4, 26.  Mr. Chen was able to do so through a religious exemption within the Town of 

Touroville’s Chapter 23 Code1. R. at 5, 21.  Everything changed when the Town of Touroville 

decided to change their fifty year-year-old ordinance in response to racial bigotry towards Mr. 

Chen. R. at 28.   

On May 16, 2017 the Touroville Town Council opened the floor to town residents to 

allow them to voice their opinions on amending Chapter 23. R. at 24.  The proposed amendment 

would remove the religious exemption from the Chapter 23 Code. R. at 5.  Mr. Chen spoke first 

about his concerns of a discriminatory motive for the proposed amendment. R. at 23.  Mr. Chen 

accused Council member Flanagan of discrimination and claimed that Council Member 

Flannagan sponsored the modification to prevent Mr. Chen from using the Town Court to sue 

Council Member Flannigan. Id.  Mr. Chen also expressed concerns over his access to the Town’s 

public building; claiming that the proposed amendment would prevent him from entering the 

building. Id.   

As a Sikh, Mr. Chen must grow his hair and tie it down in a turban. R. at 4.  The style of 

a Sikh turban is far more complicated than the removable turban worn in Arab and Hindu 

cultures. R. at 6.  It is against his religion to remove the turban in public due to its significant 

 
1 Chapter 23 of the Town of Touroville Code addresses security of the town offices and court.  
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religious purpose. Id.  Mr. Chen was also booed when he told the Town Council that he needed 

the exemption because his religion prohibits him from removing his turban in public. R. at 26.   

Five other members of the public spoke at the Town Council meeting.2 R. at 23-24.  One 

member, Debra Lax, who is actually an employee of the Town and president of the Touroville 

Municipal Workers Union (“TMWU”), claimed that she feared for her safety because foreigners 

exempted themselves from security screening. R. at 24.  The Lander County Times reported, the 

same evening as the hearing, that Debra Lax was concerned that the town allows “that man 

[Chen] to walk around without going through the same security process as all the other visitors.” 

R. at 26.  Lax further stated that as president of the TMWU, she “knows for a fact that other 

employees fear that man [Chen].” Id. 

Trever Jackson, a speaker in favor of the amendment, wore a shirt depicting a man with a 

bomb coming out of his head. Id.  Supervisor Buri and other members of the Town Council 

snickered when Jackson approached the lectern. Id.  Mr. Chen claims the t-shirt was a caricature 

of him and his turban. Id.   

After the public comment portion of the meeting concluded, the Town Council 

unanimously passed the ordinance. R. at 25.  The Town Council supported their ruling in passing 

the amendment by comments made from Chief Victor Coyner of the Touroville Police 

Department and Sheriff Carol Mackay of the Lander County Sheriff’s Office. R. at 5.  Both 

testified to concerns that various criminal syndicates would claim religious exemptions to 

conceal weapons into the municipal building and courtrooms. Id.      

 
2 Daniel Johnson stated, “the Town needed to pass aggressive laws to combat people who do not conform to the 
American way.” Jonathan Martin claimed, “the town allowed certain people to wear ‘weird bulky things on their 
heads’ but did not allow him to wear his cowboy hat.” Trevor Jackson stated, “that the Town allowed ‘terrorists’ to 
enter the Town Building without going through a full security check.” Sarah Smyth “told the Town Council that 
Chief Coyner keeps the Town safe from terrorist attacks.” 
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 On May 19, 2017, three days after the ordinance was amended, Mr. Chen entered the 

Town’s municipal building. R. at 6.  Mr. Chen entered through the main entrance and stood in 

the security screening line. Id.  As he waited, one person grasped and loudly exclaimed that it is 

the person from the newspaper. Id.  Michael Russo, a Touroville Town Police Officer, 

approached Mr. Chen and told him to remove his hat, jacket, belt, and shoes. Id.  Mr. Chen 

removed everything but his turban. Id.  Officer Russo explained to Mr. Chen that the Town 

changed it law, and that Mr. Chen is required to remove anything on top of his head. Id.  Mr. 

Chen then told Officer Russo that his head covering has a significant religious purpose, and he 

cannot remove it in public. Id.  

 Officer Russo then told Mr. Chen that “he does not care” and that “he is just doing his 

job.” Id.  Then Officer Russo told Mr. Chen that if he did not submit to security screening, he 

would have to leave the building. Id.  Mr. Chen told Officer Russo that he could not leave the 

building as he has urgent business in the Town’s Court. Id.  Officer Russo told Mr. Chen that he 

would arrest him if he did not comply with the security process or leave the building. Id.  Finally, 

Mr. Chen collected his items and left the building. Id.  

SUMMARY OF THE ARGUMENT 
 

 This Court should overrule the Supreme Court of the State of Fuchsberg’s ruling 

affirming the decisions of both the Appellate Division of the Fuchsberg Supreme Court and Trial 

Court in favor of the Town of Touroville on the First Amendment Free Exercise claim. In 

deciding whether Touroville Municipal Code § 23-2 (“the ordinance”) violates the Free Exercise 

Clause of the First Amendment, this Court should reject the Smith analysis for two reasons.  

 First, the Touroville Municipal Code § 23-2 unconstitutionally restricts Mr. Pan Chen’s 

right to the free exercise of his religion. Review of the Town ordinance presents the proper 
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opportunity to revisit the holding in Smith. The Court’s holding in Smith drastically altered over 

a century of First Amendment jurisprudence that previously protected the original purpose of the 

Free Exercise clause. Under the Smith regime, only laws that expressly discriminate with overt 

hostility towards religion receive any criticism. This Court should revisit the decision in Smith 

and return to the compelling interest test set forth in Sherbert v. Verner under which a law that 

burdens religion may only withstand constitutional muster if the state is acting in furtherance of a 

compelling interest and it has pursued that interest in the manner least restrictive. 

Second, the ordinance unconstitutionally restricts Mr. Pan Chen’s right to the free 

exercise of his religion because it is not a neutral law of general applicability. While the 

ordinance appears neutral on its face, the ordinance in application unduly burdens Mr. Pan 

Chen’s free exercise of religion by requiring him to either abandon his religious practice of 

wearing his religious headdress, or be prohibited from entering the Town municipal office or the 

Town Court, both of which Mr. Pan Chen regularly frequents as a local business owner and 

citizen. Additionally, the law is not generally applicable because the ordinance provides a secular 

exemption, thereby singling out religious conducted for disfavored treatment. Where the Town 

has in place an individual exemption for similar secular reasons, the Town may not refuse to 

extend a similar exemption to cases of religious hardship.  

 The Town of Touroville acted with animus when it removed the religious exemption 

from the ordinance. The Town Council displayed its hostility by repealing the religious 

exemption to wearing headdresses while keeping the secular exemption intact. The Town’s 

professed purpose was to protect its citizens from violence in public places. But to achieve this 

goal, the Town council selectively imposed burdens on the practice of religious beliefs while not 

imposing concomitant burdens on comparable secular practices. Therefore, the text and effect of 
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the law constitutes a religious gerrymander and exhibits unconstitutional hostility towards 

religion. 

Moreover, the Town’s official expressions of hostility are inconsistent with the Free 

Exercise clause. The Council should have proffered neutral, respectful consideration of 

Petitioner’s sincerely held religious beliefs. Instead, the Council openly approved of a derogatory 

caricature of Petitioner worn by a speaker at the Council meeting. Moreover, the Council failed 

to distance itself from the townspeople’s publicly expressed religious invectives. In fact, when 

Councilwoman Flanagan’s own assistant got up and spoke out against Petitioner’s religion, the 

Council thanked her for her contribution then promptly adopted the religious repeal. The Town 

ignored its First Amendment duty to dispel any suggestion of  religious hostility.  

Finally, the ordinance is subject to a strict scrutiny standard of review. While the Town 

has a compelling interest in securing the Town public facilities, the ordinance is neither narrowly 

tailored nor the least restrictive means of pursuing that interest. The Town amended the 

ordinance by removing a fifty-year old religious exemption and left in place the secular 

exemption allowing headdresses worn for medical purposes. Additionally, the Town failed to 

consider any less restrictive means in securing its public building. However, there are numerous 

alternatives that would allow the Town to further its security interest while still respecting Mr. 

Pan’s Chen’s right to the free exercise of his religion as a Sikh. For these reasons, this Court 

should reverse the judgment of the Supreme Court of the State of Fuchsberg.  

ARGUMENT 
 
I. TOUROVILLE MUNICIPAL CODE § 23-2 VIOLATES PETITIONER’S FIRST 

AMENDMENT RIGHT TO FREE EXERCISE OF RELIGION BECAUSE IT IS 
NOT A NEUTRAL LAW OF GENERALLY APPLICABILITY AS IT ALLOWS 
FOR SECULAR EXEMPTIONS BUT PROHIBITS AN EXEMPTON FOR 
SIMILAR RELIGIOUS CONDUCT.  
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The Free Exercise Clause of the First Amendment provides that “Congress shall make no 

law respecting an establishment of religion or prohibiting the free exercise thereof ….” U.S. Const. 

amend. I (emphasis added). The Free Exercise Clause is applicable to the States through the 

Fourteenth Amendment.  Cantwell v. State of Connecticut, 310 U.S. 296, 303 (1940).  

The current free exercise analysis is dictated by the Court’s holding in Employment Div. 

Dept. of Human Resources of Ore. v. Smith, 494 U.S. 439 (1990). In Smith, the Court, by a 5-4 

vote, rewrote First Amendment jurisprudence when it rejected the well-established compelling 

interest test. Id. The Court declined to apply the established balancing test set forth in Sherbert v. 

Verner, under which the Court would ask whether the challenged law substantially burdened a 

religious practice, and if so, whether the burden was justified by a compelling interest. Id. at 879-

80; Sherbert v. Verner, 374 U.S. 398, 410 (1963); see Wisconsin v. Yoder, 406 U.S. 205 (1972). 

A. This Court should reject the Smith decision and return to the compelling 
interest test set forth in Sherbert v. Verner. 

Smith examined whether the Free Exercise Clause of the First Amendment permitted the 

State of Oregon to deny unemployment benefits to persons dismissed from their jobs because of 

religiously inspired peyote use. Id. at 874.  There, respondents were fired because they ingested 

peyote, a hallucinogenic drug, for religious purposes at a ceremony of the Native American 

Church, where both respondents were members. Id. Upon termination, respondents applied for 

unemployment compensation benefits but were denied under a state law disqualifying employees 

who were discharged for work-related “misconduct,” e.g. the religious use of peyote. Id. at 876. 

In abandoning the prior free exercise doctrine, the Court in Smith  held that “the right of free 

exercise does not relieve an individual of the obligation to comply with a “valid and neutral law 

of general applicability” even if the law has the incidental effect of burdening a particular religion. 

Id. at 880 (quoting United States v. Lee, 455 U.S. 252, 263 n.3 (1982) (Stevens, J., concurring in 
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judgment)). Smith presupposes that rational basis is proper the standard of review for a neutral law 

of general applicability. See Id. at 883-85.  

The free exercise of religion protects not only religious belief, but also “the performance 

of (or abstention from) physical acts[.]” Id. at 877. In the present case, Petitioner’s religion requires 

that he and other male Sikhs wear a turban covering their head. According to the tenets of the 

religion, a Sikh may only remove their turban in the privacy of their home and only around 

members of their family. The Town of Touroville, (hereinafter “the Town”), amended its security 

screening process for persons entering the Town facilities by repealing a fifty-year exemption for 

headdresses worn to comply with a genuine religious belief. The Town does not argue that Sikh is 

not a “religion” within the meaning of the First Amendment. See Church of Lukumi Babalu Aye, 

Inc. v. Hialeah, 508 U.S. 520, 531 (1993). Should this Court not revisit its decision in Smith, 

religious conduct, such as wearing a turban, will be at the mercy of local legislatures and their 

devotion to the political and religious majority.  

i. The Court should revisit the Smith decision in order to restore 
protection under the Free Exercise Clause. 

Smith should be revisited because the holding fails to consider the original meaning of the 

Free Exercise clause. Smith was wrong as a matter of text, historical meaning, precedent, and 

policy. The Smith Court improperly distinguished the line of cases involving the denial of 

unemployment compensation caused by religious objections. See Michael McConnell, Free 

Exercise Revisionism and the Smith Decision, 57 U. Chi. L. Rev. 1109, 1122-1124 (1990). Prior 

to the Smith decision, the Court applied a compelling interest test when reviewing neutral laws that 

infringed upon the free exercise of religion. Sherbert, 374 U.S. at 410; see also Frazee v. Illinois 

Dept. of Employment Sec., 489 U.S. 829, 835 (1989); Hobbie v. Unemployment Appeals Comm’n 

of Fla., 480 U.S. 136, 141 (1987) (holding that such infringements on religion “must be subjected 
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to strict scrutiny and could be justified only by proof by the State of a compelling interest.”); 

Thomas v. Review Bd. of Indiana Employment Security Div., 450 U.S. 707, 713 (1981) (stating 

“the Free Exercise Clause …, by its terms, gives special protection to the exercise of religion.”). 

These cases have generally been considered prime examples of free exercise exemptions from 

generally applicable laws and the unemployment cases were no different from Smith. See Michael 

McConnell, Free Exercise Revisionism and the Smith Decision, 57 U. Chi. L. Rev. 1109, 1122-

1124 (1990).   

In Sherbert v. Verner, a Seventh-day Adventist was discharged by her employer because 

she refused to work on Saturday, the Sabbath Day of her faith. 374 U.S. at 399. After she was 

unable to find other employment due to the same religious reason, she filed a claim for 

unemployment compensation benefits under the South Carolina Unemployment Compensation 

Act but was denied unemployment benefits because her refusal to work on Saturday constituted a 

failure without “good cause” to accept available work. Id. at 399-401. The Court held that a State 

could not “constitutionally apply the eligibility provisions so as to constrain a worker to abandon 

his religious convictions respecting the day of rest.” Id. at 410.  

Writing for the majority in Smith, Justice Scalia, departed from well-established precedent 

in Sherbert and relied on the plurality opinion in Bowen v. Roy to conclude that neutral laws of 

general applicability need not be subjected to the compelling interest test. See Smith, 494 U.S. at 

883 (citing Bowen v. Roy, 476 U.S. 693, 707-08 (1986) advocating rational basis test as the 

standard of review for free exercise challenges to uniform applied governmental benefits). 

However, in Hobbie, the Court rejected the standard of review advanced by Roy, and reiterated 

that five Justices in Roy expressly rejected the majority’s argument for a less rigorous standard 

stating “such a test has no basis in precedent and relegates a serious First Amendment value to the 
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barest level of minimal scrutiny[.]” 480 U.S. at 141-42 (quoting Roy, 476 U.S. at 727 (O’Connor, 

J., dissenting)).  

ii. Congress expressly rejected Smith by enacting RFRA and RLUIPA in 
order to restore protection for religious liberty. 

                                    
Congress responded to the 1990 Smith decision, by enacting the Religious Freedom 

Restoration Act of 1993 (RFRA), which adopts a statutory version of the compelling interest test. 

42 U.S.C. § 2000bb(b)1. RFRA expressly adopted the “compelling interest” test for free exercise 

claims, invoking the decisions in Sherbert and Yoder by name. 42 U.S.C. § 2000bb(b)(1). Notably, 

almost every member of Congress voted to approve RFRA. Martin S. Lederman, Reconstructing 

RFRA: The Contested Legacy of Religious Freedom Restoration, 125 Yale L. J. Forum 416 (2016). 

Under RFRA, the federal government may not substantially burden a person’s exercise of religion, 

“even if the burden results from a rule of general applicability.” § 2000bb – 1(a); see Gonzales v. 

O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 420, 424 (2006). RFRA prohibits the 

federal government from substantially burdening a person’s free exercise of religion unless 

“application of the burden to the person – (1) is in furtherance of a compelling government interest; 

and (2) is the least restrictive means of furthering that compelling government interest.” § 

2000bb(b)(1).  

For the same reasons, Congress also enacted the Religious Land Use and Institutionalized 

Persons Act (RLUIPA) which applies the same RFRA compelling interest test to two areas of state 

law: land use regulations, and the treatment of persons confined in state-operated institutions, such 

as prisoners. 42 U.S.C. § 2000cc et seq.; see Holt v. Hobbs, 135 S. Ct. 853, 863-64, 867 (2015) 

(holding a Department of Corrections grooming policy violated RLUIPA by preventing an inmate 

from growing a half-inch beard in accordance with his religious beliefs); see Cutter v. Wilkinson, 
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544 U.S. 709 (2005) (holding that the compelling interest test could be applied to claims for 

religious exemptions under RLUIPA while still affording particular sensitivity to security 

concerns). 

In City of Boerne v. Flores, the Court held that Congress did not have the constitutional 

authority to impose RFRA on individual states. 521 U.S. 507, 536 (1997); see also Burwell v. 

Hobby Lobby Stores, Inc., 573 U.S. 682, 707-708 (2014) (holding that within the meaning of 

RFRA’s protection of a person’s exercise of religion, a “person” includes for-profit corporations). 

Nonetheless, RFRA is still applicable to all federal law. City of Boerne, 521 U.S. at 536. Although 

RFRA does not apply to laws enacted by state governments, such as the Town, more than twenty 

states have enacted their own “mini RFRAs” 3  and other states have interpreted their state 

constitutions to provide the same heighted free exercise protections. Martin S. Lederman, 

Reconstructing RFRA: The Contested Legacy of Religious Freedom Restoration, 125 Yale L. J. 

Forum 417-418 (2016). The enactment of RFRA, RLUIPA, and subsequent state legislative 

enactments and state judicial interpretation makes it clear that Smith should be revisited to restore 

protections to the Free Exercise Clause. 

iii. The effect of Smith will continue to have a chilling effect on free exercise 
claims. 

As a consequence of the Smith decision, petitioners may decide against bringing Free 

Exercise claims. For example, in Kennedy v. Bremerton Sch. Dist., Justice Alito, joined by three 

other Justices, wrote an opinion respecting the denial of certiorari where he noted that the petitioner 

still had live claims under the Free Exercise Clause, the petitioner did not include those claims in 

the petition before the Court, and instead chose to base petition solely on the Free Speech claims. 

 
3 State Religious Freedom Restoration Acts, NAT'L CONF. STATE LEGIS. (May 4, 2017), 
http://www.ncsl.org/research/civil-and-criminal-justice/state-rfra-statutes.aspx [http://perma.cc/NG2L-XM9E].  
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139 S. Ct. 634, 637 (2019) (Alito, J., concurring). Justice Alito suggested that “petitioner’s 

decision to rely primarily on his free speech claims may be due to certain decisions of the Court.  

Recently, this Court granted certiorari in Fulton v. City of Philadelphia4, where the Third 

Circuit  upheld the City of Philadelphia’s policy of cutting of referral of foster children to Catholic 

Social Services for foster care placement because the agency would not certify same-sex couples 

as foster parents. See 922 F.3d 140, 159 (3d Cir. 2019) (applying Smith, the Third Circuit held that 

while the City’s policy specifically suppressed religiously motivated practices or conduct, the Free 

Exercise Clause does not relieve an individual to comply with a valid or neutral law of general 

applicability). Id.; see You Vang Yang v. Sturner, 750 F.Supp. 588 (D.R.I. 1900) (withdrawing the 

prior opinion and applying Smith, holding that a Rhode Island law governing autopsies did not 

infringer the religious freedoms of the Hmong religion). Ultimately, analyzing free exercise claims 

under the Smith regime has resulted in outcomes contrary to the purpose of the Free Exercise 

Clause of the First Amendment. For these reasons, this Court should overrule Smith and return to 

the compelling interest test set forth in Sherbert. 

B. Should this Court decline to revisit Smith, application of the Smith analysis is 
improper because the ordinance is not a neutral law of general applicability. 

Even if this Court declines to revisit Smith, the free exercise test announced in Smith is 

inapplicable to the challenged Town ordinance for two primary reasons. First, the Town’s 

ordinance is not a neutral law and second, the ordinance is not generally applicable because it 

provides an individual exemption for medical purposes but refuses to extend an exemption for 

religious purposes.  

 
4  This Court granted certiorari on three questions, the second of which is “[w]hether Employment Division v. Smith 
should be revisited?” See 922 F.3d 140 CERT. GRANTED 2/24/2020.  
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i. The Smith analysis does not apply because the challenged ordinance is 
not a neutral law as applied to Petitioner. 

This Court should hold the Town ordinance unconstitutional because it is neither neutral 

nor generally applicable. In order for Smith to apply, the challenged law must satisfy two 

requirements: the law burdening religion must be neutral, and generally applicable. Smith, 494 

U.S. at 878-79. The requirements of neutrality and general applicability are separate, and any law 

burdening religious practice that fails one or both requirements is subject to strict scrutiny. Church 

of Lukumi Babalu Aye, 508 U.S. at 546.  

The ordinance substantially burdens Petitioner’s exercise of his religion by compelling him 

to either perform acts undeniably at odds with fundamental tenets of his religious beliefs or be 

denied access to the courthouse and municipal facilities. Hobbie, 480 U.S. at 141; see Singh v. 

Goord, 520 F.Supp.2d 487, 502-03 (S.D.N.Y. 2007) (holding that Department of Correctional 

Services substantially burdened plaintiff inmate’s religious exercise where plaintiff was prohibited 

from wearing the type of turban required by his Sikh religion). When determining whether a law 

burdens the free exercise of religion, the Court provided that   

Where the state conditions receipt of an important benefit upon 
conduct prescribed by a religious faith, or where it denies such a 
benefit because of conduct mandated by religious belief, thereby 
putting substantial pressure on an adherent to modify his behavior 
and to violate his beliefs, a burden upon religion exists. While the 
compulsion may be indirect, the infringement upon free exercise is 
nonetheless substantial.  

Hobbie 480 U.S. at 141 (quoting Thomas, 450 U.S. at 717-18). The ordinance conditions 

Petitioner’s ability to enter the Town municipal building and Town Court (“receipt of an important 

benefit”) upon removal of his turban  (“conduct mandated by religious belief”). Id.; see Sherbert, 

374 U.S. at 404.  
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Not only is it apparent that Petitioner’s inability to enter the Town courthouse and 

municipal buildings stem solely from the practice of his Sikh religion, but the pressure upon him 

to forego the practice of wearing his turban is undeniable. Sherbert, 374 U.S. at 404. Petitioner is 

a local businessman who often visits the Town’s municipal building on official business to consult 

with town officials. Petitioner’s business activities also require him to appear in the Town Court 

as both a plaintiff and defendant in civil cases. Civil defendants and witnesses in a trial have no 

choice in appearing before the Town court. Without a religious exemption, Petitioner is forced to 

choose between forfeiting access to the Town’s public building and his religious conviction as a 

practicing Sikh. See Frazee, 489 U.S. at 832.      

A law is not neutral if it singles out religious conduct for adverse treatment or treats the 

same conduct as lawful when done for secular reasons but unlawful when done for religious 

reasons. Church of Lukumi Babalu Aye, 508 U.S. at 533-34. The Town claims that § 23-2 is a 

neutral regulation because on its face, it does not target religious practices. However, a regulation 

that is neutral on its face, may in application, nonetheless offend the constitutional requirement for 

neutrality if it unduly burdens the free exercise of religion. Yoder, 406 U.S. at 220. “Indeed, few 

States would be so naïve as to enact a law directly prohibiting or burdening a religious practice[.]” 

Smith, 494 U.S. at 894 (O’Connor, J., concurring in the judgment).  As applied, the impact of § 

23-2 on Petitioner’s practice of the Sikh religion is severe and inescapable. If Petitioner refuses to 

remove his turban, he will face criminal sanctions, a misdemeanor, and may be subject to 

additional civil penalties. § 23-12 (2017) (providing “Any person who willfully violates this 

chapter is guilty of a misdemeanor. Any person who negligently violates this chapter may be 

subject to civil penalties provided herein.”).  

ii. The Smith analysis does not apply because the Town ordinance is not 
generally applicable because the law has in place a system of individual 
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exemptions, thereby subjecting the ordinance to a strict scrutiny 
standard of review. 

The Court in Smith identified two exceptions to its general rule regarding neutral laws of 

general applicability: the “hybrid rights” exception and the “individualized exemption” exception. 

494 U.S. at 882. The present case involves the latter, “individualized exemptions” exception. Id. 

at 884. When explaining this exception, the Court stated, “that where the State has in place a system 

of individual exemptions, it may not refuse to extend that system to cases of religious hardship 

without compelling reason.” Id. (emphasis added) (citing Bowen v. Roy, 476 U.S. at 

708). Individualized exemptions are one way in which a law can fail to be generally applicable. 

General applicability depends on whether the regulation creates a situation in which the 

“effect of the law in its real operation” is to target a religious minority by imposing burdens that it 

does not impose on others. Church of Lukumi Babalu Aye, 508 U.S. at 557 (Scalia, J., concurring). 

Here, in its “real operation” § 23-2 targets religious minorities whose religion requires they wear 

a headdress, such as a Sikh turban or a Muslim hijab. See O Centro Espirita Beneficente Uniao do 

Vegetal, Id. at 435-36. (reiterating the feasibility of case-by-case considerations for religious 

exemptions to generally applicable laws thereby dismissing the government’s slippery-slope 

argument, that if one exception is made, then exceptions will have to be made for everyone).  

The Town ordinance has in place an individualized exemption for persons wearing a 

“headdress” if that headdress is “worn for a legitimate, verifiable medical purpose.” § 23-2 (2017); 

see Fraternal Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359, 365 (3d Cir. 

1999) (Alito, J.) (concluding that a police department’s categorical “decision to provide medical 

exemptions while refusing religious exemptions” from its no-beard rule was “sufficiently 

suggestive of discriminatory intent so as to trigger heightened scrutiny.”).  
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The current version of § 23-2 penalizes Petitioner’s religious activity by denying him 

access to any share of the rights, benefits, and privileges enjoyed by other citizens who are not 

affected by the restrictions in § 23-2. Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. 

Ct. 2012, 2020, 2025 (2017) (holding that the Missouri Department of Natural Resources violated 

a church’s rights under the Free Exercise Clause by denying a generally available benefit solely 

on account of the church’s religious character). Because the Town ordinance burdens Petitioner’s 

religious practice and is neither neutral nor generally applicable, it is subject to strict scrutiny.  

II. THE TOWN OF TOUROVILLE ACTED WITH ANIMUS WHEN IT REMOVED 
THE RELIGIOUS EXEMPTION FROM CHAPTER 23 SECTION 2 OF THE 
TOWN’S CODE. 
The Town of Tourville’s repeal of the “religious belief” exemption revealed its hostility 

towards religion. Such animus appeared because the Council repealed the religious exemption 

while retaining the secular exceptions. Moreover, the actions and words of the Town Council 

demonstrated the Council’s hostility towards Petitioner’s religious practice. The Free Exercise 

Clause protects against not only overt but also covert governmental hostility. The Council did 

little to mask its hostility towards Petitioner’s religion when it repealed the religious exemption.  

A. The law exhibits religious hostility because the Town pursued its secular end by 
eliminating only conduct motivated by religious beliefs.  

 
Smith does not apply because the Town of Touroville acted with animus. See Church of 

Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 534 (1993) (explaining that “[t]he Free 

Exercise protects against government hostility[.]”) The Town demonstrated this animus by 

singling out religiously motivated conduct for discriminatory treatment while elevating 

equivalent secular considerations.   

     In pursuing a legitimate government interest, the government “cannot in a selective 

manner impose burdens only on conduct motivated by religious belief.” Lukumi, 508 U.S. at 542 
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(1993).  While a facially discriminatory law is impermissible, even a law that appears facially 

neutral may still permit an inference of government hostility because of the burdensome effect 

on religiously motivated conduct. Id.  

In Lukumi, the city of Hialeah enacted ordinances prohibiting animal sacrifice in certain 

areas of the city for the purposes of religious “ritual.” Id. at 527. The purported impetus for the 

ordinance was concern over religious practices inconsistent with “public morals, peace, or 

safety.” Id. at 548. However, the ordinance contained a number of nonreligious exemptions. Id. 

at 537. Thus, the law effectively impacted only the Santeria religious sect, which practiced ritual 

animal sacrifice. Id. at 536 (explaining that the “net result of the gerrymander is that few if any 

killings of animals are prohibited other than Santeria sacrifice, which is proscribed because it 

occurs during a ritual or ceremony and its primary purpose is to make an offering . . . not food 

consumption.”). 

This Court held that Hialeah’s ordinance violated the Free Exercise Clause. Id. at 547. 

Although the law appeared applicable to “substantial nonreligious conduct” and did not refer 

explicitly to Santeria, this court explained that it functioned to “suppress Santeria religious 

worship.” Id. at 539-40. The ordinance had the effect of singling out the Santeria religion for 

different, negative treatment while allowing similar behavior for non-religious entities and 

individuals. Id. at 538. Such singling out demonstrated the Town’s judgment that secular 

justifications were more important than religious justifications. Id.  

Here, the Town of Touroville had adopted Chapter 23, which required persons entering 

Town municipal buildings to remove headdresses, outerwear, and weapons. Importantly, Section 

2 of Chapter 23 specifically repealed the “religious belief” exemption, which had allowed 

religious adherents to keep on headdresses “worn to comply with a genuine religious belief.” 
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At the same time, the Touroville Town Council retained the exemption for headdresses 

worn for a “legitimate, verifiable medical purpose.” § 23-2 (2017). This different treatment 

demonstrates the Town Council’s judgment that secular justifications trump religious 

requirements. This Court repudiated such an outcome in both Lukumi and Masterpiece 

Cakeshop, Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1730 (2018) (declaring that an 

“indication of hostility is . . . difference in treatment.”).  

In Lukumi, this Court asserted that the town of Hialeah’s “application of the ordinance's 

test of necessity devalues religious reasons . . . by judging them to be of lesser import than 

nonreligious reasons. Thus, religious practice is being singled out for discriminatory treatment.” 

Id. 537-38.  Similarly, here, the Town’s application of safety goals devalues religion by judging 

religious justifications to be less important than non-religious reasons. Thus, the Town of 

Touroville singled out religious practice for discriminatory treatment.  

Also, to determine whether a law perpetuates hostility towards religion, the court must 

look to the law's text. Id. at 533.  The “minimum requirement of neutrality is that a law not 

discriminate on its face.” Id. If a law is facially neutral and applies equally to all applicants, such 

a law does not “suggest[] antagonism towards religion generally . . .” Bowen v. Roy, 476 U.S. 

693, 708 (1986). But a law “lacks facial neutrality if it refers to a religious practice without a 

secular meaning discernible from the language or context.” Church of Lukumi Babalu Aye, 508 

U.S. at 533. 

Here, the Touroville Town Ordinance discriminates on its face. The ban on headdresses 

clearly exempts individuals wearing headdresses for a “medical purpose.” But the Town 

removed the same exemption for individuals complying with a “genuine religious belief.” Such a 

law is not facially neutral, nor does it apply equally to all applicants. Instead, the Town endorsed 
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secular justifications but denigrated religious justifications. Thus, the town failed the first 

requirement set forth in Lukumi, that a law not discriminate on its face. Id. at 533; see also City 

of Newark, 170 F.3d at 365 (concluding that the police department’s “decision to provide 

medical exemptions while refusing religious exemptions is sufficiently suggestive of 

discriminatory intent so as to trigger heightened scrutiny[.]”). 

However, even if the Town’s ordinance had appeared facially neutral,  “facial neutrality 

is not determinative. The Free Exercise Clause . . . extends beyond facial discrimination.” Id. at 

534. The Free Exercise Clause forbids even “subtle departures from neutrality.” Gillette v. 

United States, 401 U.S. 437, 452 (1971). Furthermore, the Free Exercise Clause rejects “covert 

suppression” of religion. Bowen, 476 U.S. at 703.  For example, a court may infer religious 

hostility when “the secular ends asserted in defense of the laws [are] pursued only with respect to 

conduct motivated by religious beliefs.” Lukumi, 508 U.S. at 524.  

    Here, the Town’s professed purpose is to “protect our citizens entering Touroville’s 

facilities and our public employees in the course of their duties,” to assuage fears of “the 

ever-present threat of  terrorism” and to diminish the “ever-increasing spiral of violence in public 

places.” Considered in isolation, these objectives appear valid.  

However, at the same time, the Town blatantly left the medical exemption intact.  Thus, 

the Town pursued its secular end by banning conduct motivated by religious belief alone but not 

similar secular conduct. This Court has expressly repudiated this type of decision. Id. 

Consequently, this Court should infer religious hostility.  

Even apart from a law’s text, “the effect of law in its real operation is strong evidence of 

its object.” Id. at  535. Here the town ordinance effectively prevented devout religious 

practitioners from complying with sincerely held religious beliefs. To enter Town buildings, 



 

  20 

religious devotees had to remove headdresses even if doing so violated fundamental religious 

tenets of their religion. But individuals with medical gear did not have to remove anything, even 

though medical headwear might conceal dangerous paraphernalia too. This outcome highlights 

the Town’s judgment that while medical concerns are important, religious beliefs are not. This 

outcome promulgates a blatantly discriminatory effect.  

Although alleviating societal harm may prompt a government entity to promulgate 

certain laws, the “design” of such laws must not accomplish a “religious gerrymander[].” 

McGowan v. Maryland, 366 U.S. 420, 422 (1961); Walz v. Tax Comm’n of NY City, 397 U.S. 

664, 696 (1970). Such a circumstance would prompt the “necessary conclusion” that the “only 

conduct” subject to the challenged law is “religious exercise.” Lukumi, 508 U.S. at 536. This 

sequestration debases religion and effectively singles out religion for “discriminatory treatment.” 

Id. at 538.  

In Touroville, the alleged harm to be protected against was the unrealized threat of 

terrorism and violence. But if the Town was truly concerned, the Town would have required all 

headgear to be removed, regardless of whether the headdress was worn for secular or religious 

reasons. The Town designed the law, however, to “gerrymander” religion, or in other words to 

single out religion for harmful treatment. To enter the building, individuals wearing medical 

devices on their head do not have to temporarily remove them. But religious individuals, whose 

beliefs mandate that headdresses be worn at all time and never removed in public, have to 

remove such headdresses to enter Touroville buildings.  

This decision demonstrates the Town’s devaluation of religion. The Town weighed the 

religious and medical considerations, adjudging sincerely held religious beliefs to be 

insignificant, while elevating secular considerations for preferred treatment. Like in Lukumi, this 
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disparagement of religious belief targets religion for discriminatory treatment. Such a result 

“exhibit[s] hostility towards religion that has no place” in our country dedicated to upholding 

constitutional liberties and protections. Van Orden v. Perry, 545 U.S. 677, 704 (2005).  

B. The Town’s official expressions of religious hostility are inconsistent with the 
Free Exercise Clause.  
 

Petitioner was entitled to neutral and respectful consideration of his defense of his Sikh 

religious beliefs. However, the Town’s decision-making body displayed hostility towards 

Petitioner's religion. Such expressions of animus violate the Free Exercise Clause.  

The government violates the Free Exercise clause when it “impose[s] regulations that are 

hostile to religious beliefs of affected citizens” and “act[s] in a manner that passes judgment 

upon or presupposes the illegitimacy of religious beliefs and practices.” Masterpiece Cakeshop, 

Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1731 (2018).  The Constitution denounces 

“even ‘subtle departures from neutrality’ on matters of religion.” Id. (quoting Lukumi, 508 U.S. 

at 534). A government entity violates this mandate when it acts in a manner that is not “neutral 

and tolerant of . . . religious beliefs.” Id. Such a violation occurs because the Constitution 

‘“commits government itself to religious tolerance.’” Id. (quoting Lukumi, 508 U.S. at 547). The 

government must not act in a manner that raises “even slight suspicion that proposals for state 

intervention stem from animosity to religion or distrust of its practices.’” Id. (quoting Lukumi, 

508 U.S. at 547). 

In Masterpiece Cakeshop v. Colo. Civil Rights Comm’n, Jack Phillips, a bakery owner, 

refused to bake a wedding cake for a gay couple because it violated his religious beliefs. 

Masterpiece, 138 S. Ct. at 1724. The Colorado Civil Rights Commission ordered Phillips to 

make the cake for the couple. Id. at 1726. The Colorado Court of Appeals affirmed, rejecting the 
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argument that the order violated the Free Exercise Clause. Id. at 1726-27. The Colorado Supreme 

Court refused to review the case. Id. at 1727.  

This Court reversed. Id. at 1732.  Pointing out that “Phillips was entitled to the neutral 

and respectful consideration of his claims in all circumstances of the case,” this Court noted that 

the Commission’s “treatment of his case has some elements of a clear and impermissible 

hostility towards . . . sincere religious beliefs that motivate his objection.” Id. at 1729. This 

hostility manifested when the 7-member Commission had met to publicly discuss Phillip’s case. 

Id. A member explained that “‘[f]reedom of religion . . . has been used to justify all kinds of 

discrimination . . . it is one of the most despicable pieces of rhetoric that people can use to— to 

use their religion to hurt others.’” Id. The member’s statement arguably could be construed to 

mean that people should not use their religion to justify harming others. However, this Court 

construed that statement as an unacceptable expression of religious hostility. Id.  

Moreover, this Court deemed it outcome-determinative that none of the other member’s 

objected to or officially disavowed that statement. Id. at 1729–30. Citing an absence in the record 

of any objection to such comments, this Court declared that it “cannot avoid the conclusion that 

these statements cast doubt on the fairness and impartiality” of the Commission’s decision. Id. at 

1730. This Court held that “the Commission’s treatment of Phillips’ case violated the State’s 

duty under the First Amendment not to base laws or regulations on hostility to a religion or 

religious viewpoint.” Id.  1t 1731.  Like the Colorado Commission, the members of the 

Touroville Town Commission exhibited official expressions of hostility towards Petitioner’s 

religious beliefs. Such treatment violates the Free Exercise Clause, invalidating the ordinance.  
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     Here, Petitioner is a devout Sikh. His religion requires him to wear a turban. The turban 

is a central part of a Sikh’s Kesh, or article of faith.5  Sikhs wear turbans because they believe 

doing so “infuse[s] them with spiritual strength and reinforce[s] the idea that in the eyes of God 

they are all noble and equal.”6 The tenets of Sikhism require that the turban not be removed in 

public; it can be removed only in “the most intimate of settings” within one’s home.7 

 Although Sikhism began in India, after the terrorist attacks on 9/11, uninformed 

individuals still conflate Sikhism with radical religious terrorism.8  In fact, in 2014 around 

two-thirds of Sikh schoolchildren were bullied at school for their adherence to Sikhism; the 

bullying included accusations of hiding bombs underneath their turbans.9  

     Such religious animosity surfaced at the Town of Touroville Council meeting. For 

instance, a townsperson named Trevor Jackson wore a shirt showing a man with a bomb coming 

out of his head. When Jackson approached the lectern to speak, the members of the Town 

Council audibly snickered upon seeing the shirt. Petitioner explained that the shirt prompting the 

Council’s scornful laughter was a caricature of him. 

     Such disdain for Petitioner’s religion violates the requirement that a government entity, 

“if it is to respect the Constitution’s guarantee of free exercise . . .  cannot act in a manner that 

passes judgment upon or presupposes the illegitimacy of religious beliefs and practices.” 

Masterpiece, 138 S. Ct. at 1724.  Here, the Town Council passed judgment upon Petitioner’s 

religious beliefs by audibly snickered at a cruel image satirizing Petitioner’s religious conviction. 

Such hostility is “inconsistent with . . . First Amendment guarantee[s].” Id. at 1732. Based on 

 
5 Vivek Chaudhary, Why do Sikhs Wear Turbans?, Tʜᴇ Gᴜᴀʀᴅɪᴀɴ (13 Sept. 2017, 3:00 PM), https://perma.cc/FTA7-
DNBQ. 
6 Id. 
7 Sukhmandir Khalsa, TSA Turban Regulations, Lᴇᴀʀɴ Rᴇʟɪɢɪᴏɴs (Feb. 11, 2020)  https://perma.cc/Y7Y3-RT2R. 
8 Emma Green, The Trouble With Wearing Turbans in America, Tʜᴇ Aᴛʟᴀɴᴛɪᴄ (Jan. 27, 2015), 
https://perma.cc/6852-36CH. 
9 Id. 
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this official expression of hostility towards Petitioner’s religion, the Council’s enactment of the 

ordinance over Petitioner’s voiced concerns violated the First Amendment duty not to base laws 

on hostility to religion. 

Even if the Town Council members had not snickered, their behavior at the Town 

Council meeting testified to their hostility to Petitioner’s religion. In Masterpiece, this Court 

intimated that it might not have held that the Commission exhibited religious hostility if any of 

the commissioners had distanced themselves from discriminatory comments. Masterpiece, 138 

S. Ct. at 1729-30. This court explained that a governing body may insulate itself from 

accusations of religious hostility if the government purposefully distances itself from any hint of 

discrimination. Id. However, the commissioners neither objected to the comments when made 

nor disavowed the comments later on. Id 

     Various circuit courts following Masterpiece have distinguished between the Colorado 

Commission’s expressions of hostility and their own respective Councils’ expressions.  For 

example, in Fulton v. City of Philadelphia, 922 F.3d 140, 156-57 (3d. Cir. 2019), the court 

discussed the City Council’s resolution, which stated that Philadelphia had “‘laws in place to 

protect its people from discrimination that occurs under the guise of religious freedom.’” Id. The 

court pointed out that while this statement could have been considered an expression of religious 

contempt, the Council itself nullified this possibility by “repeatedly emphasiz[ing] that they 

respected [religious] beliefs as sincere and deeply held.” Id. at 157. Because the Council went 

out of its way to demonstrate its respect for sincerely held religious beliefs, the Third Circuit 

concluded that the evidence of the Council’s bias was “less than what was present in Lukumi or 

even in Masterpiece.” Id.  
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    By contrast, here the Council did nothing to distance itself from the vitriolic comments 

directed towards Petitioner’s religion. Instead, the Council actually thanked each speaker for 

their comments. Such comments included the desire to “combat people who do not conform to 

the American way,”  frustration that certain individuals were allowed to wear “‘weird bulky 

things on their heads,’” and descriptions of Sikhs as “‘terrorists.’”  The residents “appeared to 

direct their comments . . . at Pan Chen.”  Moreover, the Council members laughed upon sight of 

the caricature of Petitioner with a bomb coming out of his head.  When the audience booed 

Petitioner’s efforts to explain the need for the religious exemption, the Council sat idly by.  Upon 

the Council passing the ordinance by unanimous vote, the audience “erupted in applause.” Like 

the public crowd’s “cheers” and “taunts” in Lukumi, the audience’s applause and boos here 

demonstrate that the ordinance was enacted as result of, and not despite, hostility towards 

Petitioner’s religion. See Lukumi, 508 U.S. at 541. 

Notably, this Court had indicated that consideration of “official expressions of hostility” 

may include comments of city officials and not just council members. Id. at 1732; Lukumi, 508 

U.S. at 541-42.  In Lukumi, this Court considered the comments of a “chaplain of the Hialeah 

Police Department,” and a “city attorney” in concluding that the city demonstrated religious 

hostility. Id.  Similarly, here, Debra Lax, an administrative assistant to Councilwoman Flanagan 

and president of the Touroville Municipal Workers Union, spoke disdainfully of people like 

Petitioner entering “her workplace.” She declared that city employees “fear that man [Chen]” 

and spoke in favor of removing the religious exemption. Ms. Lax’s position as Councilwoman 

Flanagan’s direct assistant is significant because Councilwoman Flanagan personally sponsored 

the amendment targeting Petitioner. Therefore, her assistant’s public declaration of her disdain 

for Petitioner’s religious beliefs permits imputation of that disdain to Councilwoman Flanagan. 
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Councilwoman Flanagan should have immediately disassociated herself from Ms. Lax’s 

comments. See Masterpiece, 138 S. Ct. at 1729-1730. However, Councilwoman Flanagan chose 

not to do so. Instead she moved to adopt the repeal immediately after hearing the public 

commentary. 

The abundance of hostile expression demonstrates the Town’s disregard of its “duty 

under the First Amendment not to base laws or regulations on hostility to religion or religious 

viewpoint.” Id. at 1731. Such animus requires invalidation of the religious exemption repeal. To 

conclude, because the Town devalued religious beliefs while elevating equivalent secular 

considerations, and because the Town displayed hostility towards Petitioner’s sincerely held 

religious beliefs, this Court should reverse the judgment of the State of Fuchsberg court of 

Appeals.  

III. III. TOUROVILLE MUNICIPAL CODE § 23-2 IS NOT A NEUTRAL LAW OF 
GENERAL APPLICABILITY AND THE TOWN ACTED WITH ANIMUS IN 
REMOVING THE RELIGIOUS EXEMPTION, § 23-2 FAILS UNDER A STRICT 
SCRUTINY REVIEW THUS VIOLATING THE FREE EXERCISE CLAUSE OF 
THE FIRST AMENDMENT. 

  
The Town ordinance will not survive strict scrutiny, and thus is unconstitutional, because 

§ 23-2 violates Mr. Pan Chen’s right to the Free Exercise of his religion. “A law burdening 

religious practice that is not neutral or not of general application must undergo the most rigorous 

scrutiny.” Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 546.  “To satisfy the commands of 

the First Amendment, a law restrictive of religious practice must advance ‘interests of the highest 

order’ and must be narrowly tailored in pursuit of those interests.” Id.; Yoder, 406 U.S. at 219.  

“[I]n circumstances in which individualized exemptions from a general requirement are 

available, the government ‘may not refuse to extend that system to cases of ‘religious hardship’ 

without compelling reason.” Id. at 537.  The Town’s asserted compelling interest in denying an 
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accommodation to Petitioner is undermined by evidence that exemptions of accommodations 

have been granted for secular interests. See O Centro Espirita Beneficente Uniao do Vegetal, 546 

U.S. at 434 (explaining that the well-established peyote exception fatally undermines the 

Government’s contention that the Controlled Substances Act established a closed regulatory 

system that admits no exceptions).   

There is no basis in the record to suggest that Petitioner poses or has posed in the past, a 

security threat to the Town’s municipal building or the Town Court. See Yoder, 406 U.S. at 224-

25; see also Brown v. Entertainment Merchants Ass’n, 564 U.S. 786, 799-800 (2011) (discussing 

the high burden the State has in proving its compelling interest, stating “ambiguous proof will 

not suffice.”). Although public safety is a valid justification for an ordinance, it is perplexing 

how allowing a headdress for religious purposes creates a public safety issue but allowing a 

headdress for medical purposes does not. The only justification for this line of reasoning is that 

the Town Council is fueled by animus.  Similarly, both the “medical purpose” exemption, and 

the religious exemption (prior to being repealed) existed in the Town Ordinance for over fifty 

years. This fatally undermines the Town’s contention that the Town’s interest in public safety of 

its municipal building employees would be “undercut” by admitting a religious exemption. Id. at 

434 -35.  

The Town Council claimed that the new ordinance allows for uniform security measures 

to ensure the safety of the Town’s employees and visitors. However, uniformity is lacking by 

allowing a medical exemption and repealing the religious exemption. Sheriff Mackay and Chief 

Coyner testified to concerns that various criminal syndicates would claim religious exemptions 

to conceal weapons into the municipal building and courtrooms. Both the Sheriff and Chief of 

Police failed to address security measures taken against criminal syndicates from faking a head 
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injury to conceal weapons within a counterfeit headdress. There is no information in the record 

that repealing the medical exemption was considered; nor were the dangers or concerns with 

allowing a religious headdress contrasted with the medical exemption.  The Town has failed to 

show why allowing the medical exemption does not pose an undue risk to public safety in the 

municipal building but allowing the religious exemption does.   

Even if the Town’s asserted interest in promoting public safety is a  compelling 

governmental interest, the Town Ordinance is not the least restrictive means of furthering that 

interest. Hobby Lobby Stores, Inc., 573 U.S. at 728.  Respecting the textual mandate of the Free 

Exercise Clause and the government’s interest in regulating conduct, “[o]nly an especially 

important governmental interest pursued by narrowly tailored means can justify exacting a 

sacrifice of First Amendment freedoms as the price for an equal share of the rights, benefits, and 

privileges enjoyed by other citizens.” Roy, 476 U.S. at 728 (O’Connor, J., concurring in part and 

dissenting in part). The Town also has the burden of showing that the means it used to achieve its 

end were the “least restrictive” means available.  The Town of Touroville has failed to 

demonstrate that there are not alternative forms of regulations or means that would successfully 

combat such security concerns without infringing on First Amendment rights. Sherbert, 374 U.S. 

at 407. In fact, at the public hearing the Town was presented with testimony from Connie 

Hudson, a Securite USA sales representative who contracts with the Town for screening devices. 

Yet the Town did not ask Hudson any questions regarding alternative screening devices. 

Further, the Town failed to consider any less restrictive means for achieving its purported 

interest.  The Fuchsberg Court of Appeals cited Spanks-El v. Finley, No. 85 C 9259, 1987 WL 

10307 (N.D. Ill. Apr. 30, 1987), aff'd, 845 F.2d 1023 (7th Cir. 1988) in support of its conclusion 

that the Town’s ordinance would satisfy the Sherbert test.  In Spanks-El the plaintiff argued that 
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the government could use a less restrictive means, such as a magnetometer. Id. However, the 

court held even if a magnetometer were available it may not detect “all security-breaching items, 

such as a plastic gun or bomb. . . .” Id. It is true that magnetometers cannot detect ceramic or 

plastic devices, but magnetometers are not the only options available.  Millimeter wave scanners 

can detect non-metallic items.10  These scanners can be used to detect what a physical pat-down 

could turn up but a metal detector would not find.11  These machines can also find things like 

guns and knives that would set off a metal detector.12  Mr. Chen also directly stated that he 

would allow police officers and sheriff’s deputies to touch and scan his headdress.  

 There are also other alternatives besides having Mr. Chen remove his headdress as the 

ordinance would require. Mr. Chen could be brought into a separate room where an officer could 

squeeze and prod Mr. Chen’s headdress.  The Town could establish a pre-check initiative, 

similar to that used by the Transportation Security Administration in airports.13  The pre-check 

procedure could require Mr. Chen, and anyone else who wants to keep their headdress on for 

religious or medical reasons, to go through an extensive background check and to have their 

headdress checked before doing business in the municipal building.  

The Town could take advantage of touching and prodding the headdress, the Town could 

use millimeter wave scanners to detect non-metallic items, and the Town could establish a 

system that is equivalent to Pre-Check used by the Transportation Security Administration.14  All 

of these alternatives would allow Mr. Chen and others to freely exercise their religion while 

 
10 Just What Can They See?! Your Full Body Scanner Questions Answered, N.Y. Daily News, (Dec. 31, 2009, 9:42 
AM), https://perma.cc/KRH2-U5F5. 
11 Id. 
12 Id. 
13 See https://www.tsa.gov/travel/frequently-asked-questions (2020); see also https://www.tsa.gov/precheck (2020). 
14 Id. 
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allowing the Town to carry out the Ordinance’s purpose of promoting public safety.  Since the 

Town has failed to show that it has a compelling interest for allowing one exemption over the 

other, and that the means they have implemented are the least restrictive, this Court should hold 

that § 23-2 of Touroville’s Town Code is unconstitutional.  

CONCLUSION 

 For the foregoing reasons, Petitioner respectfully request this Court to reverse the 

decision of the Fuchsberg Court of Appeals.  

Team 4 
Counsel for Petitioner 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


