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QUESTIONS PRESENTED 

 

I. Whether a law prohibiting the wearing of religious garb violates the Free 

Exercise Clause when the law exempts similar items worn for secular 

reasons? 

 

II. Did the Town of Touroville act with animus when it removed the religious 

exemption from §23-2 of the Town’s code? 
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STATEMENT OF THE CASE  

 In 2017, Mr. Pan Chen was denied access to a municipal building. Chen 

refused to remove his headdress, even in the event that he would be able to do so in 

a private area. Record at 7. Chen claims that his religious convictions as a 

practicing Sikh prevent him from abiding by the amended code. R. at 7. The Town of 

Touroville’s Council passed Resolution 2, which amended Chapter 23 of the Town of 

Touroville’s code. R. at 5. The amended code prevented a person wearing a 

headdress from entering a government building without first removing the 

headdress for inspection. R. at 5. As such, Chen was denied access to the municipal 

building on May 19, 2017. R. at 6.  

 Chen sued the State of Fuchsberg on July 12, 2017. Chen claims that the 

amended ordinance violates the Free Exercise Clause of the First Amendment. R. at 

6. The trial court dismissed Chen’s claim. R. at 6. The trial court’s order was 

affirmed by the Appellate Division of the Fuchsberg Supreme Court on April 18, 

2019. R. at 6. The Fuchsberg Court of Appeals affirmed the judgment of the lower 

courts. R. at 13.  

The United States Supreme Court granted certiorari on two issues. R. at 20. 

The first issue is whether or not a law prohibiting the wearing of religious garb 

violated the Free Exercise Clause when the law exempts similar items worn for 

secular reasons. R. at 20. The second issue is whether or not the Town of Tourville 

acted with animus when it removed the religious exemption from the amended code. 

R. at 20.   
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SUMMARY OF THE ARGUMENT 

Plaintiff-Petitioner Mr. Pan Chen claims that the Defendant-Respondent 

Town of Touroville’s ordinance violates his Constitutional rights under the Free 

Exercise Clause of the First Amendment. Even if the facts in this case are viewed in 

the light most favorable to Chen, his arguments fail on several grounds. 

Chen argues that the ordinance is a non-neutral law which fails to satisfy 

strict scrutiny. However, the Touroville ordinance is a law of general applicability. 

Laws of general applicability need only pass the rational basis test for validity, 

here, the law clearly does. The ordinance serves the purpose of protecting the public 

in public buildings. There can be no more rational basis than public safety. When 

balanced against the slight inconvenience of doffing and donning headwear and 

duplicative clothing for inspection, there is no question the ordinance survives 

scrutiny where Chen’s claim does not. 

 Although the proper test is the rational basis test, the ordinance will pass 

Constitutional muster if either the rational basis test or strict scrutiny is applied. 

The ordinance serves the compelling states interest of public safety through the 

least restrictive means available, that is, visual inspection-in private-of any 

headwear or duplicative item of clothing. The ordinance is narrowly tailored to 

effect only those choosing to enter municipal buildings and only so far as to 

inconvenience them for moments to ensure that no dangerous-or otherwise-

contraband is brought in to the municipal building. A less invasive security 



 

3 
 

screening paves the way for drugs and plastic guns to be smuggled into a 

government building. 

 Chen also alleges that the Touroville singled him out, targeting him 

individually by passing the town ordinance. This is irrelevant. Even if this were 

true, animus towards a religious group is the sine qua non of a claim under the Free 

Exercise Clause. By asserting that he is a group of one, Chen ignores the population 

growth and diversity of Lander County, and Fuchsberg in general. Even if Chen’s 

allegations were true, the finding of animus would require that the law be subject to 

strict scrutiny, not that the law would fall. Again, the law would pass strict 

scrutiny. 

 In all, it is not the role of the judiciary to apply the Free Exercise Clause to 

settle disputes between a citizen and an individual member of a town council. It 

may be true that Chen has a claim against Council Member Flanagan, but no such 

claim can be understood to fall within the matters pled. Chen’s entire case is a 

complaint, wrapped in conjecture, inside a baseless allegation. In the most favorable 

light, Chen’s case is one of self-interest…without relation to a claim of infringement 

under the Free Exercise Clause.  

 Every court that has heard the facts and arguments in this case has viewed 

those facts in the light most favorable to the defendant and determined that the 

case should be dismissed.  
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ARGUMENT 

I. The Touroville Town Ordinance does not violate the Free Exercise Clause. 

a. The rational basis test is the correct test to use in examining 

Touroville, Fuchsberg, Municipal Code § 23-2 

 

The ordinance is properly examined under the rational basis test. This is 

because the ordinance is an ordinance of general applicability. An individual’s bona 

fide religious belief does not excuse that individual from complying with a valid and 

neutral law. United States v. Lee, 455 U.S. 252, 263 (1982).  

 The Supreme Court decision that is on point for this case is Emp’t Div. v. 

Smith, 494 U.S. 872, 880 (1990). Chen argues that Smith should not apply and that 

the “Sherbert Test” should apply instead, which would subject the ordinance to 

strict scrutiny. Sherbert v. Verner, 374 U.S. 398 (1963). However, Supreme Court 

precedent cuts against Chen’s argument.  

The Supreme Court has never applied the holding in Sherbert outside of 

cases involving unemployment compensation. See Smith at 883. The present case 

has nothing to do with unemployment compensation. Therefore, Smith not Sherbert 

should apply to the present case.  

In Smith, the United States Supreme Court established a two-prong test 

under which an individual’s rights under the Free Exercise Clause of the 

Constitution could prevent them from complying with an ordinance of general 

applicability. Id. at 872. If the ordinance is not specifically directed to religious 

practice and the ordinance is not Unconstitutional as to those who engage in the 

practice for nonreligious reasons. Id.  
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 In the present case, both prongs of Smith are satisfied. The purpose of the 

ordinance is directed towards public safety. Specifically, the ordinance is geared 

towards preventing dangerous materials, e.g. explosives or drugs, from entering 

government buildings. Record at 9. This is not specifically directed to a religious 

practice and therefore the first prong in Smith is satisfied.  

The second prong in Smith is also satisfied. Touroville citizens were 

prevented from wearing cowboy hats and entering the municipal building without 

scrutiny. R. at 12. There is no Constitutional challenge due to the regulations 

placed on citizens wearing a cowboy hat. Therefore, the second Smith prong has 

been satisfied.  

 The ordinance satisfies both prongs of the Smith test. Therefore, the correct 

test to analyze the ordinance under is the rational basis test. The rational basis test 

is satisfied when legislation is directed towards achieving a legitimate state 

objective, and the means authorized by the legislation are not arbitrary and 

irrational.  

The present case clearly satisfies these requirements. The State clearly has a 

legitimate interest in protecting the safety and well-being of its citizens. R. at 9. 

And the State’s means for achieving that interest are neither arbitrary nor 

irrational. All citizens must abide by these terms before entering Touroville 

municipal buildings. Furthermore, these procedures are directly related towards 

keeping the people inside those municipal buildings safe. Therefore, the ordinance 

passes the rational basis test and should be upheld as Constitutional.  
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b. Touroville, Fuchsberg, Municipal Code § 23-2 survives strict 

scrutiny. 

 

Even if strict scrutiny is the correct standard, the ordinance passes strict 

scrutiny. In order for the ordinance to pass strict scrutiny, the ordinance must be 

narrowly tailored to fit a compelling state interest. The State has a compelling state 

interest in this case, i.e. protecting the safety and well-being of its citizens from 

harm.  

There are multiple examples of interests deemed to be compelling state 

interests that are far less compelling than Touroville’s compelling state interest in 

the present case. Federal courts have listed several examples of compelling state 

interests from a variety of jurisdiction including: the efficient administration of a 

trial court calendar, accurate test results, and proper grand jury proceedings. See 

Spanks-El v. Finley, 845 F.2d 1023 (7th Cir. 1988).The safety and well-being of 

Touroville citizens will satisfy the compelling state interest standard.  

The ordinance is also narrowly tailored to achieve the compelling state 

interest. Chen argues that he should be subjected only to a pat down or a 

magnetometer exam, rather than asked to remove his headdress prior to entering 

the municipal building. R. at 10-11 However, Chen’s claims do not hold water in the 

present case.  

The fact is that Chen’s alternative suggestions are not sufficient to ensure the 

safety of the individual’s inside Touroville municipal buildings. A magnetometer for 

instance is insufficient to detect contraband such as plastic guns or bombs. R. at 11. 
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Therefore, the ordinance is narrowly tailored to satisfy the compelling state 

interest.  

II. The Touroville Town Council’s concern for public safety was the motivation for 

passing the current form of §23-2 of their ordinances. 

 

This Court held that a “neutral, generally applicable regulatory law” may apply 

to religious conduct under the rational basis test. Emp’t Div. v. Smith, 494 U.S. 872, 

880 (1990). Laws that apply neutrally to all citizens are deemed “generally 

applicable” even when they affect religious exercise.  The application of such a law 

does not trigger heightened scrutiny. Id. at 878-881. When a law falls within these 

categorizations, there is no basis to suggest or even analyze animus in the law’s 

enactment.  

a. A Generally Applicable Law requires no analysis for animus. 

 

If a regulatory law is generally applicable it does not target a group. If a law 

does not target group beliefs, any animus against that group is irrelevant. Such a 

law will be subject to the rational basis test. An individual’s religious belief does not 

excuse him or her from complying with a valid and neutral law. United States v. 

Lee, 455 U.S. 252, 263 (1982) (emphasis added). No court can reasonably construe a 

law which does not unconstitutionally infringe on a religious freedom to be subject 

to strict scrutiny solely because of animus on the part of the enacting body. It is 

universally understood that infringement (whether direct or in the form of unequal 

application of the law) is a prerequisite to any analysis of animus. See generally 

Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 138 S. Ct. 1719, (2018); 

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993).  
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b. Animus in a claim under the Free Exercise Clause must be directed at a 

specific religious group to trigger strict scrutiny. 

 

When a regulatory law “has the appearance of a prohibition that society is 

prepared to impose upon [worshipers] but not upon itself” it falls to a claim of 

animus. Church of Lukumi,508 U.S. 520, 545 (1993), (citing Florida Star v. B.J.F., 

491 U.S. 524 (1989) (SCALIA, J., concurring in part and concurring in judgment)). 

Neither Justice Kennedy nor Justice Scalia could be accused of unintentional word 

choice. It is clear by the usage of the plural that this Court’s analysis demands that 

both the government’s interest and the religious expression be analyzed by society 

and the group of worshipers, respectively. In this case, however, Chen asks that his 

individual interpretation of his personal religious beliefs be balanced with the 

government’s interest in society’s safety. 

i. There is no indication of any animus towards any group. 

 

Chen’s best argument is that he has been singled out by the Touroville Town 

Council. The targeting of a religious group is a sine qua non of a challenge under 

the Free Exercise Clause. However, Chen’s public comments at the Touroville Town 

Council Meeting address his suspicions of a personal vendetta, not animus against a 

group. Record at 23. 

1. A single example of negative effect is not evidence of animus 

against a group. 

Although it is not subject to debate that the exercise of religion is a deeply 

personal and individual practice, when a law is purported to infringe on that 

exercise it must be viewed as infringing on the group to whom that challenged 

individual belongs. Therefore, animus on the part of the Touroville Town Council 
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would have to be motivated by the “adverse effects upon an identifiable group.” 

Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979). Here, Chen claims that 

motivation of the animus is a personal grudge against him…not an identifiable 

group. R. at 23. 

ii. By Chen’s own admission, the law does not affect the wearing of a 

turban. 

 

Although the practice of wearing a turban is one of the five tenets of Sikhism, 

the practice cannot be judged to be absolute when viewed in the context of the 

group. There are circumstances in which individual Sikhs have elected to remove 

their turbans in public. 

Chen reports that the primary onus of the regulation is the difficulty of 

donning the Sikh turban. R. at 6-7. There is nothing in the record which indicates 

that the town’s ordinance would not be satisfied by doffing and donning a turban in 

the private presence of a security officer. Moreover, this is a method applied by 

other states and found to not violate the Free Exercise Clause. E.g. Freeman v. 

State, No. 2002-CA-28328, 2003 Fla. Cir. LEXIS 1082, State v. Jackson, 576 So. 2d 

864 (Fla. Dist. Ct. App. 1991), Valov v. Dep't of Motor Vehicles, 132 Cal. App. 4th 

1113 (2005) (questioning Quaring v. Peterson, 728 F.2d 1121 (8th Cir. 1984)).  

Chen argues that the meaning of “headdress” is de facto ceremonial. 

However, the de jure definition is “any article unnatural to the wearer that fully or 

partially covers the wearer’s head or face unless the said article is worn for a 

legitimate, verifiable medical purpose.” Touroville, Fuchsberg, Municipal Code § 23-

2. It is only by referencing a previous version of the ordinance that Chen identifies a 
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religious context. Read literally-as in force-the ordinance cannot be construed to 

have a religious motivation at all.  

1. History is replete of examples of Sikhs removing their turbans 

in public safety situations. 

 

When there are matters of public safety at issue, there is a consistent thread 

in global media of Sikhs making individual decisions to remove their turbans-in full 

view of the public-to resolve the public safety matter. Examples include two men 

using their doffed turbans as life-lines to save victims from drowning. Another 

report details a man removing his turban to form a kind of tourniquet. In each 

example, the men saw their religious duty to maintain the tenet as subordinate to 

the safety of the public. E.g. Nelson Groom, Sikh Man Breaks Protocol by Using 

Turban to Save Drowning Youths, Daily Mail Australia (Mar. 5, 2020, 15:24), 

https://www.dailymail.co.uk/news/article-3254377/Sikh-man-breaks-protocol-using-

turban-save-drowning-youths.html; Liam Quinn, Moment a Sikh Man Removes His 

Turban to Save Boy’s Life, Daily Mail Australia (Mar. 5, 2020, 15:26), 

https://www.dailymail.co.uk/news/article-3084923/The-touching-moment-Sikh-man-

breaks-strict-religious-protocol-removes-turban-help-save-life-five-year-old-boy-

seriously-injured-hit-car.html; Avneet Arora, Sikh Man Removes Turban to Save 

Life of a Bleeding Woman Hit by a Truck, SBS Punjabi Radio (Mar. 5, 2020, 15:30), 

https://www.sbs.com.au/language/english/sikh-man-removes-turban-to-save-life-of-

a-bleeding-woman-hit-by-a-truck. 

 The Court should not view the potential of religious impact so narrowly as to 

consider only Chen’s report. “Courts will have to strike a balance between the right 
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of religious persons to have their beliefs respected.”  Masterpiece Cakeshop, 138 S. 

Ct. 1719, (2018) (emphasis added). Chen would have the Court weigh only his 

personal exercise of religion against the safety of the public. 

2. Chen could simply remove and replace his turban. 

There is no indication in the record that the Town of Touroville Officials 

would not permit a person to remove any headdress for inspection and then replace 

it for wear in public. This is a well-established solution when the issues of free 

exercise and public safety collide. E.g. Freeman, No. 2002-CA-28328, 2003 Fla. Cir. 

LEXIS 1082. “State[s have] always had a compelling interest in promoting public 

safety…it remains incumbent upon the [government] that it seek to protect its 

citizens.” Id. In fact, “[i]t would be foolish not to recognize that there are new 

threats to public safety…and increased potential for ‘widespread abuse’ that” has 

not existed before. Id.  

iii. The record contains no evidence of animus from Town officials. 

 

The case law in this area is clear. Animus is a serious charge, the proving up 

of which has serious consequences. Church of Lukumi, 508 U.S. 520, 543 (1993). 

When a law is enacted “because of” and not “in spite of” its effect on religious 

practice, it is clear that the intent is to suppress the religious practice. Id. at 540. 

By contrast, the members of Touroville Town Council made no such comments. The 

Touroville Town Council made no assent or agreement with the comments of the 

general public. In fact, the Touroville Town Council adopted language in the 
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ordinance that is devoid of reference to religious practice. Touroville, Fuchsberg, 

Municipal Code § 23-2. 

1. Commentary from the public are not evidence of official 

motivation. 

 

Religiously motivated comments made by the general public are not evidence 

of a town council’s motivations. This court has recognized that even official House 

Reports are not evidence of legislative motivation. See Ernst & Ernst v. Hochfelder, 

425 U.S. 185, 204-206 (1976). Much less, would comments made by members of the 

general public in an open meeting constitute evidence of the minds of a town 

council. R. at 23-24 

2. Animus in the motivations of one enactor are not evidence of 

animus in the body of enactors. 

 

Passage of a town ordinance requires a majority vote. The motivations of one, 

or even a few, of the enacting votes does not constitute the motivations of the body. 

Where one legislator has a discriminatory purpose, the body cannot be charged with 

the same purpose. E.g. Ratzlaf v. United States, 510 U.S. 135, (1994) (“But we do 

not resort to legislative history to cloud a statutory text that is clear.”), Davis v. 

Michigan Dep't of Treasury, 489 U.S. 803, (1989) (“Legislative history is irrelevant 

to the interpretation of an unambiguous statute.”) (citing United Air Lines, Inc. v. 

McMann, 434 U.S. 192, 199 (1977)). 

Here, there is not even sufficient evidence of actual animus of the part of 

Council Member Flannagan. The allegations of Chen alone do not meet the burden 

of persuasion even when viewed in the light most favorable to Chen. A single 
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circumstance is nothing but coincidence. Without corroborating physical or 

testimonial evidence, there is not a showing of motivation.   

If this court were to take the position that a single instance of ignorant ill-

will on the part of a single member of an enacting body charges the passage of any 

regulatory law by that body with animus towards a religious group neutrally 

affected, the foundations of democracy would crumble. A clever minority-a single 

voting member even-could wield an absolute veto by recording a statement about 

intent to target a group. When legitimate governmental interests parallel the 

interests of a bigoted voting member of a body, any regulation, however neutral, 

would automatically be subject to strict scrutiny. That result simply cannot be 

permitted. 

3. There are multiple legitimate concerns regarding public safety 

 

Chen asks this Court to weigh his circumstantial allegations more heavily than 

the reports of Touroville Police Chief Coyner and Lander County Sherriff Mackay. 

R. at 23.  

The State of Fuchsberg has seen both economic and population growth. R. at 28. 

The greatest park of this growth has been in the Fuchsberg Metro Area. R at 28. 

Touroville lies in an ever-growing perimeter of the Fuchsberg Metro Area 

transitioning from a rural hamlet into a thriving suburban town. R. at 28. With 

growth, comes growing pains. For cities, these growing pains are often caused by 

the integration of diverse ideas and the persons who share them. Touroville is no 

exception to this general principle. R. at 28.  
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Unfortunately, these growing pains are coincident with the growing risk of 

terroristic and otherwise-motivated violence. The town officials charged with 

preventing violence and responding to these risks openly called for stricter 

screening of entrants to municipal buildings. R. at 24. It cannot be the case that 

official comments from town and county officials that “people could smuggle 

contraband into” municipal buildings should be discounted by a single citizen’s 

claim of discrimination. R. 23-24.  

c. A finding of animus is irrelevant. 

 

Most commentators agree, a regulatory law must pass strict scrutiny in 

circumstances where the state had not been neutral with respect to religion. That is 

to say, “a state could burden religion in a non-neutral way only for a compelling 

reason through the least restrictive means of doing so.” Mark L. Movsesian, 

Masterpiece Cakeshop and the Future of Religious Freedom, 42 Harv. L.J. 711, 721, 

citing Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (Gorsuch, 

J., concurring).  

i. The Town of Touroville’s ordinance survives strict scrutiny. 

 

The ordinance is a narrowly tailored regulation which achieves a compelling 

state interest by the least restrictive means. There is no blanket restriction to 

access town buildings or functions. The Town of Touroville is simply trying to 

protect the lives and limbs of its citizens. The least restrictive means is a simple 

search of all those garments which could conceal weapons or contraband.  

 



 

15 
 

1. Public Safety is a compelling state interest. 

 

Again, Touroville’s compelling interest in public safety is far more compelling 

than other interests deemed to be compelling state interests. Rising for a judge, 

accepting court-appointed counsel, and safety in a courtroom have all be recognized 

by Article III courts as compelling state interests. See Spanks-El v. Finley, No. 85 C 

9259, 1987 U.S. Dist. LEXIS 3374 (N.D. Ill. Apr. 23, 1987).  The safety and well-

being of Touroville citizens throughout a municipal complex must be a greater 

interest than safety only in a courtroom.   

2. Removal and inspection is the least restrictive means necessary. 

 

Chen suggests that a pat-down or magnetometer scan would achieve the 

same results as a visual inspection of his turban. This is an argument which has 

already been dismissed by the Seventh Circuit. Spanks-El, 845 F.2d 1023. The fact 

is that Chen’s alternative suggestions are not sufficient to ensure the safety of 

Touroville’s citizens. A magnetometer, for instance, is insufficient to detect 

contraband such as plastic guns or bombs. R. at 11. Moreover, the least restrictive 

means test is not absolute test applicable outside of circumstance. Although it is 

acceptable to require the Transportation Safety Administration to utilize high-tech 

equipment, to require the same from a municipal budget is unreasonable. The 

technology available to a multi-billion-dollar agency is deployed for the benefit of 

million-if not hundreds of millions-citizens. Here, such an expenditure would only 

benefit Chen.  
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3. The ordinance is narrowly tailored. 

 

The ordinance is also narrowly tailored to achieve the compelling state 

interest. Alternative suggestions are not sufficient to ensure the safety of the 

individual’s inside Touroville municipal buildings. A magnetometer for instance is 

insufficient to detect contraband such as plastic guns or bombs. R. at 11. Moreover, 

the ordinance does not restrict the practice or engagement of any religious activity. 

The ordinance requires a brief inspection of any headwear or duplicative item of 

clothing, whether religious or secular in nature.  

CONCLUSION 

 

 The Town of Touroville must protect its citizens. One citizen’s preference that 

a law not apply to him is not an excuse to ignore the challenges associated with a 

growing population and changing demographics. Touroville recognizes the potential 

risk from contraband brought into municipal buildings, and in the least restrictive 

way possible, regulates entry to those buildings.  

 Mr. Pan Chen’s religious beliefs are not challenged. Chen’s ability to engage 

and practice his religion is not challenged. Chen challenges the Town’s duty to 

protect its citizens as inferior to his own interest to avoid removing and replacing 

his turban each time he goes to City Hall. It cannot be that 10 minutes of an 

individual’s inconvenience should outweigh the collective safety of a growing 

population. This Court’s precedence says that it is not; therefore, the State of 

Fuchberg’s Court of Appeals should be affirmed and this case dismissed. 


