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QUESTIONS PRESENTED 

 

I. Whether a law prohibiting the wearing of religious garb violates the Free Exercise 

Clause when the law exempts similar items worn for secular reasons? 

 

II. Did the Town of Touroville act with animus when it removed the religious exemption 

from §23-2 of the Town’s code? 
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STATEMENT OF THE CASE 

A. Procedural History  

Mr. Pan Chen filed a complaint under 42 U.S.C. §1983 (2006) in the State of Fuchsberg 

Supreme Court against the Town of Touroville, after the Town amended Chapter 23: Security of 

the Town Offices and Court ordinance. (R. at 6). The complaint stated that the Town of Touroville 

violated his free exercise rights under the First Amendment when they required him to remove his 

turban before entering a municipal building. (R. at 6). The Town of Touroville filed a Motion to 

Dismiss and the State of Fuschsberg Supreme Court stated that the “Plaintiff has failed to state a 

claim upon which relief can be granted because the ordinance was reasonably related to combating 

a pressing problem of violence in the public buildings and the Town enforced the ordinance 

evenhandedly.” (R. at 2). The complaint was dismissed with prejudice on November 20, 2018. (R. 

at 2).  

Petitioner then filed an appeal with the Appellate Division, Second Department of the State of 

Fuchsberg Supreme Court.  The judgement of the lower court was affirmed on April 18, 2019, 

stating, “neither the First Amendment of the Federal Constitution no Article I, Section VI of the 

Fuschberg Constitution prohibits the Town of Touroville from enacting ordinances designed to 

protect both the public who utilize public facilities and public employees in the course of 

employment.” (R. at 3). 

B. Statement of the Facts 

The Petitioner, Pan Chen (hereinafter “Mr. Chen”), is a local businessman, who practices the 

religion of Sikhism. (R. at 4). As a business owner, Mr. Chen frequently goes to the Town’s 

municipal building for business matters, as well as visits to the Town Court. (R. at 4). Prior to May 

16, 2017, Mr. Chen did not have any problems entering the municipal buildings with his turban 



5 

 

on. In fact, his right to wear his turban was protected by the former city ordinance, Chapter 23: 

Security of the Town Offices and Court. For years, the Town had exempted Mr. Chen to wear his 

turban in municipal buildings without incident.  

On May 16, 2017, however, the Town Council repealed Chapter 23: Security of the Town 

Offices and Court ordinance, including the prior exemption for religious headdresses. (R. at 4). 

During a Town meeting held on May 16, 2017, there was a public hearing that allowed for public 

comments, enabling the townspeople to voice their opinions regarding the ordinance.  During 

public hearings in Touroville, the council allows two minutes per resident to make a comment. (R. 

at 4-5).  

During the public hearing on May 16, 2017, the majority of the comments made were regarding 

the potential threats of terrorism. (R. at 5). Public comments were directed at Mr. Chen by referring 

to his religion as a “radical religio[n]… taking over America one small town at a time [and 

that]…Touroville [is] next.” (R. at 23). The public commentary expressed xenophobia by 

exclaiming that the current religious exemption was discriminating against “real Americans” and 

that the town was allowing individuals to wear “weird bulky things on their heads.” (R. at 23). The 

weird bulky things were in reference to Mr. Chen’s turban and in the same breath the comments 

implied that he was a terrorist. (R. at 23-24). After expressing distrust toward the use of a turban, 

the public expressed a need to combat terrorism and promote the removal of the religious 

exemption in order to encourage assimilation of American way of life. (R. at 23). Public comments 

specifically stated that the Town was allowing terrorists to enter the municipal building. (R. at 26). 

The Town witnesses were the Police Chief and Sheriff. They, under the authority of the council, 

expressed concerns that were directed at religious headgear. The Police Chief stated that “he feared 

that people were smuggling contraband into the town building by placing items under elaborate 
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headgear.” (R. at 24). Town residents further complained that allowing the religious exemption 

gave Mr. Chen special privileges that were denied to other people. (R. at 5). Those same residents 

compared Mr. Chen’s Sikh turban to the equivalent as individuals wearing cowboy hats.  (R. at 

24). 

Mr. Chen also had an opportunity to speak at the hearing. (R. at 5). He offered a suggestion to 

allow police officers and sheriff’s deputies to touch and scan his headdress in order to comply with 

security measures before entering municipal buildings. (R. at 5). He also stated that a reason for 

the possible repeal of the ordinance was due to personal animosity from Town Councilwoman, 

Lillian Flanagan, whom had recently been successfully sued by Mr. Chen for a large amount of 

money. (R. at 5). At no point did the Town address the comments other than by thanking each 

individual for their comments. (R. at 23-24). Regardless of comments made by Mr. Chen and the 

alternatives he presented, the Town unanimously passed Resolution 2, amending Chapter 23 of 

the Town of Touroville’s code. (R. at 5). The new ordinance removed the religious exemption 

only, thereby requiring the entire removal of turbans before individuals may enter municipal 

buildings. (R. at 21). 

On May 17, 2017, a day after the public hearing, the Lander County Times cover story included 

a photo of the public hearing. (R. at 26). The photo depicted a resident at the hearing wearing a t-

shirt with a cartoon image of a man in a turban with a light fuse extending out of the turban, making 

appear like a bomb. (R. at 5). 

On May 19, 2017, Mr. Chen attempted to enter the municipal building and proceeded to the 

security screening line. (R. at 6). Mr. Chen was then asked to remove his hat, jacket, belt, and 

shoes. (R. at 6).   Mr. Chen complied, other than removing his turban. (R. at 6).  He notified the 

officer that his head covering has a significant religious purpose and he could not remove it in 
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public. (R. at 6).  Despite Mr. Chen’s explanation, the officer notified Mr. Chen that if he did not 

comply by completely removing his turban, he would have to leave the building. (R. at 6).  Mr. 

Chen could not leave the building as he was there on urgent business. (R. at 6).  He was again told 

that if he did not comply, he would be arrested. Upon being placed in the quandary, Mr. Chen 

decided to collect his personal items and leave the building. (R. at 6).    

Following the raise of this claim, Mr. Chen explained in preceding court hearings that the 

removal of his turban is an affront to his dignity, and he is only religiously able to remove the 

turban in private or in company of only family. (R. at 6). 

SUMMARY OF THE ARGUMENT 

 Requiring Mr. Chen to remove his Sikh turban before entering a court or municipal 

building without offering alternative forms of search is a violation of the Free Exercise Clause of 

the First Amendment. When the Town of Touroville appealed the city ordinance allowing 

headdresses when entering a municipal building or court, they were targeting Mr. Chen specifically 

because he previously had the liberty to enter without issue. The First Amendment protects an 

individual’s rights to exercise their religion without fear of reprisal. In order to limit these rights, 

the challenged law must be able to overcome strict scrutiny. The validity must be achieved by a 

compelling governmental purpose and must be done so by the least restrictive means. When the 

Town of Touroville implemented the new law, they acted with animus towards Mr. Chen and 

others who wear headdresses as a part of their religious practice.  Hostility towards an individual’s 

sincerely held religious beliefs have historically been held invalid by the Supreme Court.  

 This court should find that Mr. Chen’s First Amendment Rights were violated by the Town 

of Tourville and that the town acted in animus when the Council voted in favor of the change in 

§23-2 of the Town’s code.    
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ARGUMENT 

I. The free exercise of religion is protected by the Free Exercise Clause, thus, a 

compelling governmental interest, achieved by least restrictive means is required to 

justify restrictions on the free exercise of religion.  

A law that requires certain conduct, such as removing a turban worn for a genuinely held 

religious belief, manifestly prohibits a person’s free exercise of religion, as it is a disability 

imposed on the basis of religious views or religious status. The Supreme Court has made it clear 

that an individual’s sincerely held religious belief is protected by the First Amendment, even if it 

is not the dogma or dominant view within the religion. The Court has also stated that the 

government may not compel or punish religious beliefs;  

The government may not compel affirmation of religious belief, punish the expression of 

religious doctrines it believes to be false, impose special disabilities on the basis of religious 

views or religious status, or lend its power to one or the other side in controversies over 

religious authority or dogma. Employment Div., Dep't of Human Res. of Oregon v. Smith, 494 

U.S. 872, 877, 110 S. Ct. 1595, 1599, 108 L. Ed. 2d 876 (1990) (emphasis added).  

 

Although governments cannot adopt laws prohibiting or requiring thoughts, statutes invariably 

regulate conduct. As such, the Free Exercise Clause is invoked in several situations, including: (1) 

when the government prohibits behavior that a person’s religion requires; (2) when the government 

requires conduct that a person’s religion prohibits; and (3) when individuals claim that laws burden 

or make more difficult religious observances. Here, a law requiring the removal of wearing a 

religious garb before entering the Town of Touroville’s municipal building falls within the second 

and third examples, thus invoking protection afforded through the Free Exercise Clause.  

In Smith, the Court substantially changed the law regarding the Free Exercise Clause and 

articulated the test that is used today. Employment Div., Dep’t of Human Res. Of Oregon v. Smith, 

494 U.S. 872 (1990). In accordance with the Court in Smith, the Free Exercise Clause is interpreted 
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to allow the government to require conduct, even if such conduct is prohibited by an individual’s 

genuinely held religious belief, and regardless if such conduct is required without any sort of 

justification as applied to the general public. The holding in Smith dramatically departed from 

well-settled First Amendment jurisprudence and was incompatible with the Nation’s fundamental 

commitment to individual religious liberty. 

Apart from the holding in Smith, this Nation’s long-standing jurisprudence calls for respect of 

both the First Amendment’s express textual mandate and the governmental interest in regulating 

conduct. Such a respect is manifested by both requiring the government to justify a substantial 

burden on religiously motivated conduct by a compelling state interest, and by means narrowly 

tailored to achieve such interest. See Wisconsin v. Yoder, 406 U.S. 205, 220, 92 S.Ct. 526, 32 

L.Ed.2d 15 (1972); also see Employment Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 

872, (1990) (O’Connor, J., concurring in-part opinion). (“The compelling interest test effectuates 

the First Amendment’s command that religious liberty is an independent liberty, that it occupies a 

preferred position, and that the Court will not permit encroachments upon this liberty, whether 

direct or indirect, unless required by clear and compelling governmental interests ‘of the highest 

order.’” (O’Connor, J., concurring in-part opinion) (emphasis added). “Only an especially 

important governmental interest pursued by narrowly tailored means can justify exacting a 

sacrifice of First Amendments freedoms as the price for an equal share of the rights, benefits, and 

privileges enjoyed by other citizens.” Bowen v. Roy, 476 U.S. 693 (1986). 

In Sherbert v. Verner, 374 U.S. 398 (1963), the Court expressly held that strict scrutiny should 

be used in evaluating laws burdening free exercise of religion. See Sherbert v. Verner, 374 U.S. 

398, 403, 83 S. Ct. 1790, 1793, 10 L. Ed. 2d 965 (1963). In Sherbert, the Court declared 

unconstitutional the denial of unemployment benefits to a woman who was discharged from her 

http://www.law.cornell.edu/supremecourt/text/476/693/
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job, rather than work on her Saturday Sabbath. The Court explained such regulation was 

unconstitutional, stating in part, “because any incidental burden on the free exercise of appellant’s 

religion may be justified by a ‘compelling state interest in the regulation of a subjection within the 

State’s constitutional power to regulate.’” Id. The importance of upholding such a high standard 

for the government is reiterated in Justice O’Connor’s concurring in-part opinion in Smith. “The 

essence of a free exercise clause is relief from a burden imposed by government on religious 

practices or beliefs, whether the burden is imposed directly through laws that prohibit or compel 

specific religious practices, or indirectly through laws that, in effect, make abandonment of one’s 

own religious or conformity to the religious beliefs of others the price of an equal place in the civil 

community.” Employment Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 872, (1990) 

(O’Connor, J., concurring in-part opinion).  “[A]n individual’s free exercise of religion is a 

preferred constitutional activity. A law that makes criminal such an activity therefore triggers 

constitutional concern – and heightened judicial scrutiny – even if it does not target the particular 

religious conduct at issue.” Id. The free exercise clause was created to protect individuals from 

burdens imposed by the government on religious practice or beliefs. Such a burden is exactly what 

is taking place here. Mr. Chen has expressly told the Courts that as a Sikh, the removal of his 

turban is supposed to be done only in the privacy of his home or in front of his family members. 

In doing otherwise would be an affront to Mr. Chen’s dignity and against his deeply help religious 

beliefs.  

The Free Exercise Clauses of the First Amendment protects the freedom to practice religion 

and subjects laws that burden religious practice to strict scrutiny. See Trinity Lutheran Church of 

Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2015, 198 L. Ed. 2d 551 (2017). Free exercise of religion 

is a fundamental right, as such, strict scrutiny should be applied. In order to conform with long-
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standing jurisprudence prior to the Smith ruling, the Court should overturn the precedent as set 

forth in Smith to reinforce the affirmative protection that the First Amendment was created to 

protect in the first place, and limit the government’s ability to intrude on one’s religious practice.  

II. Touroville Code 23-2 is unconstitutional under the Free Exercise Clause of the 

First Amendment, because it does not survive strict scrutiny as the governmental 

purpose can be achieved by alternative, less restrictive means, and there is no 

evidentiary support that the means presented by the government are necessary to 

achieve its compelling governmental interest. 

Under the analysis of strict scrutiny, the government actions that substantially burden a 

religious practice must be justified by a compelling governmental interest, and the means to 

achieve the governmental interest must be achieved through the least restrictive means. If the Court 

were to apply the standard of strict scrutiny on a law that poses a restriction on the freedom of 

religion, as set forth in Sherbert, the Court would find that the governmental interest in safety and 

security does not outweigh the individual’s freedom of choice in religious preference, when the 

government's compelling interest can be achieved through alternative, less restrictive means.  

If a policy or dress code is not neutral to religion and it adversely treats religious activity or 

practice compared to secular activity, then the First Amendment’s free exercise clause requires the 

government to demonstrate a narrow and compelling interest for the policy or code, and achieving 

its goal through the least restrictive means. Under such circumstances here, the government’s 

compelling governmental interest is not narrowly tailored to meet such a standard. There are two 

essential circumstances to demonstrate that this ordinance is not neutral to religion, and thus, does 

not survive strict scrutiny. First, alternative means exist to accommodate individuals’ rights to 

freedom of religion, while also achieving the governmental interest. Second, the code provides 

secular accommodations, such as the medical exemption, but no similar exemption for religious 
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practice exists. In other words, the code is designed in a way that effectively targets religious, but 

not secular conduct.  

In Free Exercise Clause related issues, the challenging party bears the initial burden of proving 

that his religious exercise is grounded in a sincerely held religious belief, and that the government's 

action substantially burdens his religious exercise. See Burwell v. Hobby Lobby Stores, Inc., 573 

U.S. 682, 717, n. 28, 134 S.Ct. 2751, 2774, n. 28, 189 L.Ed.2d 675. Here,  

Petitioner's sincerity is not in dispute. The law requiring Petitioner to remove his religious 

turban before entering municipal building, however, forces Petitioner to choose between 

“engag[ing] in conduct that seriously violates [his] religious belie[f],” Id., at 720, 134 S.Ct., at 

2775, or contravening the “security” policy and risking disciplinary action. See Holt v. Hobbs, 574 

U.S. 352, 135 S. Ct. 853, 857, 190 L. Ed. 2d 747 (2015). In order to conduct regular business, Mr. 

Chen will be required to enter the Town of Touroville’s municipal building. The updated 

ordinance, however, forces Mr. Chen to choose between his ability to conduct regular business or 

conform to his sincerely held religious belief. Thus, Mr. Chen satisfies the second obligation. 

Respondent argues that the regulation is an appropriate response to protect citizens entering 

Touroville’s municipal building from the threat of terrorism. While the government has a 

compelling interest in regulating the threat of terrorism, its argument that this interest is 

compromised by allowing individuals to wear their turbans without entirely removing them before 

entering a municipal building is unavailing, especially since the regulation allows such headdress 

articles to be worn for a “legitimate, verifiable medical purpose.” See TOUROVILLE, FUCKSBERG, 

MUNICIPAL CODE § 23-2.  

Appropriate, sensitive, and alternative measures can be adopted to satisfy both the individual's 

right to manifest his or her religious beliefs and achieve the goal of reducing the threat of terrorism.  
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Requiring Sikh individuals to entirely remove their turbans before entering the Town of 

Tourorville’s municipal building is a disproportionate response to the legitimate and concrete need 

to reduce terrorism. Sikh men and women, as any other members of this country, should have the 

right to dress as they choose, and to make decisions about their lives and how to express their faith, 

identity, and morals. Forms of religious dress that do not inhibit identification, such as the wearing 

of the headscarf or the Sikh turban, should not be the subject of restrictions in the name of security. 

Especially when other exceptions exist and are accepted, specifically the medical exemption. 

Alternative accommodations were presented by Mr. Chen during public hearing. Such alternatives 

included subjecting the worn turbans to security scans and allow the turbans to be touched by 

security officials to search for any weapons. 

The governmental interest is not so compelling, because only the religious exemption was 

removed from the original ordinance, leaving intact a similar exemption that serves a secular 

purpose, the medical exemption. Respondent supports the general requirement for the overarching 

need to preserve public order and refer to reduction of the threat of terrorism.  There is no 

compelling evidence presented, however, that indicates that wearing a Sikh turban poses more of 

a threat to public order than other means of headdresses, including protective masks for health 

reasons. “A state can exempt secular interests (medical devices) while it discriminates against a 

person’s fundamental rights.” Pan Chen v. Town of Touroville, 18-C-041511 (2020) (Winston, 

CJ., dissenting). There is also no evidence presented that by forcing individuals to remove their 

turbans in their entirety prior to entering public facilities will decrease the number of terrorist 

threats or will even maintain the preservation of communal security.  

Basic fundamental rights rooted in this Nation’s deep-seated history and principles protect all 

individuals and give protection to members of minority groups against laws that reflect oppressive 
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societal norms. Thus, human rights law requires the state and state authorities to refrain from 

discriminating on the basis of religious beliefs.  This means the state should be neutral on matters 

of religion, which is an important guarantor of religious freedom. State neutrality also requires that 

state institutions refrain from imposing any particular set of religious views, while at the same time 

allowing for free expression of religious beliefs within society.  Aggressive secularism attempts to 

prevent individual manifestation of religion, such as requiring those of the Sikh religion to remove 

their turbans before entering a municipal building, however, undermine, rather than protect, this 

principle.  

The government did not provide sufficient evidence to support its claim that this regulation 

will combat the threat of terrorism, nor did the government provide sufficient reason to believe 

that requiring the removal of a turban is the least restrictive means to achieve its interest. Rather, 

Mr. Chen was able to provide alternative, less restrictive means, which were denied. For these 

reasons, when applying the Sherbert test, the City of Touroville’s interest in combating the threat 

of terrorism is not sufficiently compelling to outweigh petitioner’s rights afforded to him under 

the First Amendment’s free exercise clause. 

III. The Town of Touroville acted with animus when it removed the religious 

exemption from §23-2 of the Town’s code.  

 

Under the Free Exercise Clause of the First Amendment, the government must commit itself 

to religious tolerance. Masterpiece Cake Shop, Ltd. v. Colorado Civil Rights Comm’n, 138 S. Ct. 

1719, 1731 (2018). Government intervention “upon even slight suspicion that proposals…. stem 

from animosity to religion or distrust of its practice, all officials must pause to remember their own 

high duty to the Constitution and to the rights it secures.” Id. The Town of Touroville did not pause 

to remember their “high duty to the Constitution and the rights it secures” because they acted with 
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animus when the Town’s code was modified to remove the religious exemption from §23-2. 

Animus is defined as “ill will, antagonism, or hostility…” Webster’s International Dictionary, 

Unabridged (2018). In both the general and legal understanding, animus implies a “malicious 

sentiment” and when the Court declares a law to be “animus-based, it declare[s]…. that the law is 

based on nothing more than bias, hatred, or dislike….”1  

Under the current Free Exercise Clause standard, a law that burdens religious practice does not 

have to be justified by a compelling governmental interest if it is neutral and generally applicable. 

Smith, 494 U.S. at 878. However, when a law is not neutral or generally applied, it must undergo 

strict scrutiny review. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 

(1993). Hence, it must be justified by a compelling governmental interest and must be narrowly 

tailored to advance that interest. Id. at 531. Both neutrality and general applicability are dispositive. 

Since they are interconnected, if one is not satisfied, there is a high likelihood the other will not be 

satisfied. Id.  

In Masterpiece Cakeshop, Ltd., (Masterpiece), this Court held that it is impermissible for the 

government to be hostile toward an individual’s sincerely held religious beliefs. Masterpiece, 138 

S. Ct. 1719, at 1729. In Masterpiece, the Court analyzed several factors that are relevant to assess 

government neutrality, they include: “the historical background of the decision under the 

challenge, the specific series of events leading to the enactment or official policy question, and the 

legislative or administrative history, including contemporaneous statements made by members of 

the decisionmaking body.” Id. at 1731. Using these factors, the Court sifted out religious 

 
1 Daniel O. Conkle, Animus and its Alternatives: Constitutional Principle and Judicial Prudence, 48 Stetson L. Rev.   

195 (2019).  
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intolerance when government actors, during public hearings, endorsed anti-religious sentiments 

toward a baker for refusing to bake a cake for a same-sex couple based on religious grounds. Id. 

at 1730. The Court held that Civil Rights Commissioners made comments on public record that 

were inappropriately dismissive toward the petitioner’s free exercise rights. Id. at 1731. In 

particular, the Court found that the remarks of a commissioner on public record questioned the 

sincerity of the petitioner’s beliefs and compared them to defenses of slavery and the Holocaust. 

Id. at 1729. The Court found that when reviewing the record in isolation, the interpretation could 

be subjective, however when reviewing the comments of a commissioner coupled with the lack of 

objection to the comments by other commissioners, the actions of the commission casted doubt on 

both fairness and impartiality of their decision. Id.  

The present case is analogous to Masterpiece because similar to the commission’s comments 

toward the baker’s beliefs, the Town’s public comments demonstrate hostility toward Mr. Chen. 

The public record indicates disparaging remarks about the sincerity of Mr. Chen’s religion by 

conflating his beliefs with terrorism. Public comments were hostile toward Mr. Chen by referring 

to his religion as a “radical religio[n]…. taking over America one small town at a time [and]…. 

Touroville [is] next.” (R. at 23.) The public emphasized that the Town was discriminating against 

“real Americans” and that the town was allowing individuals to wear “weird bulky things on their 

heads.” Id. The comments further expressed the need to combat terrorism and to promote the 

removal of the religious exemption as a form of assimilation to American way of life. Id. Public 

comments went a step further by stating that the Town was allowing terrorists to enter the 

municipal building. (R. at 24.) Not only was Mr. Chen referred to as a terrorist during public 

comments, but also through a caricature on one of the resident’s shirts, which depicted him with a 

bomb in his turban. (R. at 26.) Although public record does not indicate disparaging remarks by 
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members of the Town Council, the Council had a duty to show they were fair and impartial toward 

Mr. Chen’s religious beliefs.  

The Council was not fair and impartial because their recommendations for the modification 

were based on unsupported assumptions of terrorism and fear for public safety.  The two main 

government witnesses were the Town’s chief of police and sheriff, both of whom are public 

officials that operate under the authority of the Town. Chief Coyner specifically mentioned that 

“he feared that people were smuggling contraband into the town building by placing items under 

elaborate headgear.” Sheriff Mackay echoed the need to secure the building for public safety.  

However, nothing on the record indicated that there were cases of people smuggling contraband 

in turbans or religious headdresses. There is no evidence to support either witnesses’ fears or data 

on the record to call for the increase in security measures. The Town witnesses made very general 

comments that tried to mask that they were targeted at Mr. Chen specifically. Coupled with the 

blatant comments directed at Mr. Chen from the public, the Council’s actions were not fair and 

impartial.  

The Council was not fair and impartial toward Mr. Chen’s religious beliefs because they did 

not demonstrate a separation between the flagrantly malicious public comments and the passage 

of the ordinance. Similar to the facts in Masterpiece, where there was a lack of objection to the 

comparisons of the petitioner’s beliefs to the defenses of slavery and the holocaust, the present 

case shows that the Councilors did not object to comments that implied Mr. Chen was a terrorist. 

An individual is not a terrorist by the mere fact that he wears a headdress. This ordinance was 

passed in response solely on objections toward Mr. Chen’s religious beliefs. The record shows 

hostility because the Council did not object to hostile public comments. Even though Councilors 

cannot censor or address the speakers of these comments directly, they at minimum could have 
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addressed the remarks generally or distanced the comments from the ordinance before they voted 

for its passage. Instead, the series of hostile comments directed at Mr. Chen and his religious 

beliefs coupled with the immediate passage of the ordinance demonstrate that the town ordinance 

intended to discriminate against him. The discrimination is based on the Town’s animus towards 

a particular religion under the guise of public safety, which is clearly impermissible under the Free 

Exercise Clause.  

A. The purpose of the Town’s code intended to discriminate.  

 

The Free Exercise Clause provides protections if a law at issue discriminates against 

religious beliefs through the regulation or prevention of religious conduct. Church of the Lukumi, 

508 U.S. 520, at 532. Hence, these protections stem from the intent of the drafters of the Free 

Exercise Clause to prevent religious persecution and intolerance. Id. A law that targets religious 

beliefs is never permissible, especially if the law infringes on the practice of religion. Id. at 533. 

The Free Exercise Clause “forbids subtle departures from neutrality” and the “covert suppression 

of particular religious beliefs.” Id. at 534. The Clause protects against government hostility that is 

both masked and overt. Id.  In the present case, the Town attempts to mask their hostility by 

claiming the removal of the religious exemption was based on a compelling interest of safety. 

However, the passage of the ordinance was in response to Mr. Chen’s business interactions in the 

municipal building which did not result in dangerous activity or a threat of violence. The 

ordinance’s underlying reasons are suspect because the chain of events point to an intent to 

discriminate against him based on prejudicial beliefs against his religion.  
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1. The law operates against Mr. Chen’s religious beliefs and impedes him from 

practicing his faith.  

 

The Town Council enacted a law that states: “no person shall enter any building in which the 

Town of Touroville maintains public offices or in which the Town Court of the Town of Touroville 

is convened: a. without first removing his headdress.” TOUROVILLE, FUCKSBERG, MUNICIPAL 

CODE § 23-3.  This ordinance makes it impossible for Mr. Chen, a Sikh, to wear his turban into a 

municipal building, which is essential to his religious obligation. Not only does his turban take a 

long time to remove and reapply, Mr. Chen has stated that the removal of his turban in front of the 

public or even in a private room is an affront to his dignity and is contrary to his deeply held 

religious beliefs. Mr. Chen offered an alternative that would be less restrictive toward his religious 

faith, which would be to allow officers to touch and scan his headdress. However, this alternative 

was not fully considered by the Council when amending the code.     

In Church of the Lukumi Babalu Aye, Inc., this Court held that city councilors 

unconstitutionally prevented religious practices of the Santeria faith based on animus toward their 

ritual of animal sacrifices. See generally, Church of the Lukumi, 508 U.S. 520 (1993).  Church of 

the Lukumi is factually analogous to the present case because both the city and the town passed 

laws based on their own perceptions rather than relying on evidence of threats to public safety. 

The Hialeah City Council held an emergency public meeting under the guise of addressing public 

safety but demonstrated that their intent stemmed from hostile sentiments toward the Santeria faith. 

City councilors made clearly hostile statements that the religion was “in violation of everything 

the country stands for” and that animal sacrifices were not allowed by the bible. Church of the 

Lukumi, 508 U.S. 520, at 541. Councilors further commented that people of this faith were put in 

jail for this sort of religious practice. Hialeah law enforcement even commented about how the 

Santeria Church were devil worshipers and even the city attorney commented that the community 
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should not tolerate what he referred to as practice abhorrent to its citizens. Id. All of these 

comments were met by public applause. Id. In response to public support, the city passed laws to 

criminalize sacrificial rituals regardless of whether the flesh or blood of the animals would be 

consumed. Id. The facts demonstrate how fears based on hostile views of religion taint the reality 

that there were no actual safety threats.  

This Court held that governments cannot be selective in a manner that imposes burdens only 

on conduct motivated by religious belief and they cannot advance what beliefs they deemed 

worthy. Church of the Lukumi, the 508 U.S. 520, at 543.  Similar to the facts in Church of the 

Lukumi, the Town Council reacted to the public’s distrust toward Mr. Chen based on his religious 

beliefs. The public comments regarding stereotypes of Mr. Chen as a terrorist parallel those of the 

Hialeah City law enforcement comments regarding members of the Santeria Church being devil 

worshipers. Furthermore, the comments directed toward Mr. Chen’s religion threatening American 

mirror the comments from Hialeah City Council regarding the Santeria religion because against 

everything this country stands for. These comments show that the laws passed were not to respond 

to threats to public safety. The laws were passed with intent to discriminate against what the 

respective government bodies deemed radical or inferior religious beliefs. What these two cases 

clearly imply is the real threat was toward individual rights to practice their religion without 

government intrusion. Hence, like the holding in Church of Lukumi, where this Court held that the 

city acted with animus toward the Church of Santeria, the Court should hold that the Town acted 

with animus toward Mr. Chen.  
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2. The language in the ordinance shows Mr. Chen was targeted.  

 

Under TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-1, the purpose of the ordinance 

reads as follows: 

Facing the ever-increasing spiral of violence in public places and facilities as well as 

the ever-present threat of terrorism, the Town Board, having held a public hearing to 

consider the appropriate response to protect our citizens entering Touroville’s facilities 

and our public employees in the course of their duties and giving due consideration of 

relevant concerns, passed the….ordinance.  

The phrases “ever-increasing spiral of violence” and “ever-present threat of terrorism” on 

the surface appear to be words that depict the Town’s interest of public safety, however the record 

shows that there was no evidence of a threat of violence or terrorism in the town  to justify these 

phrases within the purpose of the ordinance.  Coupled with the hostile comments from both the 

public and law enforcement officials, that led to the passage of the overly restrictive ordinance, the 

definitions of the ordinance provide more insight into the Town’s intent to target Mr. Chen.  

A discriminatory purpose can be discovered if the law uses words as a code to allude to 

target a specific religion. See Mitchell v. Helms, 530 U.S. 793 (2000). The Town focused on the 

word “headdress” as a main word to define in the ordinance. The Town attempts to justify the term 

with some added secular language but the average person understands headdress to have a religious 

connotation. In Church of the Lukumi, this Court held that Council’s use of the words “sacrifice” 

and “ritual” show an improper attempt to target Santeria. Church of the Lukumi, the 508 U.S. 520, 

at 534. Here, headdress is defined as “any article unnatural to the wearer that fully or partially 

covers the wearer’s head or face unless the said article is worn for a legitimate, verifiable medical 

purpose.” TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-2. However, headdress is a very 

specific term that clearly implies Mr. Chen’s Sikh turban.  
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The sequence of the phrasing also demonstrates that the Town targeted Mr. Chen. The 

Town is not allowed to pass an ordinance to “discriminate invidiously or any covert suppression 

of [a] particular religious belief.” Brown v. Roy, 476 U.S. 698 (1986). The ordinance begins with 

the phrase that “[n]o person shall enter any building in which the Town of Touroville maintains 

public office or in which the Town Court of the Town of Touroville is convened. TOUROVILLE, 

FUCKSBERG, MUNICIPAL CODE § 23-3.  The very first directive listed is, “ a. without first removing 

his headdress.” Id. The sequence of both the events leading to the passage of the ordinance and the 

suspect phrasing within the ordinance demonstrate that the Town targeted Mr. Chen for his 

religious beliefs. The language does not hold up to neutrality; hence, subtle departure from 

neutrality can show that the Town acted with a discriminatory intent. Gillette v. United States, 401 

U.S. 437 (1971).  

B. The Town’s ordinance is not neutral or generally applied.  

 

If a Town’s ordinance is underinclusive, the Court may find it constitutionally suspect. Church 

of the Lukumi Babalu Aye, 508 U.S. at 545. Here, the town code is underinclusive because it 

specifically imposes a substantial burden on individuals who wear a religious headdress. Mr. Chen 

was faced with the dilemma of choosing between honoring his religious customs or entering a 

public building to attend a court hearing. The remainder of the analysis hinges on whether the 

ordinance is neutral or generally applied. Smith, 494 U.S. at 878. A challenge under the First 

Amendment’s Free Exercise Clause should consider the historical and social context underlying 

the challenged government action. Moses v. Ruszkowski, 2019-NMSC-003, ¶ 33. Government 

neutrality can be assessed by the specific series of events leading to the enactment, the 

administrative history, including the statements made by the decisionmaking body. Id. ¶ 34. The 

facts demonstrating the series of events that led to the passage of the removal of the religious 
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exemption show that the Town was not neutral when they crafted the ordinance. Additional 

historical and social context gives rise to the notion that this ordinance is not applied generally, 

but rather with intent to discriminate against him.  

The historical and social context in this case is strengthened not only by the record of public 

comments and comments by the law enforcement officials, but also by the context of the media’s 

perspective. Articles in the Lander County Times give a third-party perspective on what occurred 

during the council meeting. In the first article, “Packed Touroville Meeting Gets Heated,” the 

reporter mentioned that the residents directed their comments and frustration at Mr. Chen. 

According to the article, the public booed when Mr. Chen explained why he needed the religious 

exemption. The articles even point to councilors thanking the individuals for their hostile public 

comments. The article explains that after all of these comments, the ordinance passes unanimously. 

In the next article, “A Low Point in Touroville’s History,” written by the editorial board, refer to 

the meeting as “openly racist and hostile.” The article even boldly stated that the council gave into 

the resident’s demands by modifying the ordinance. This evidence clearly supports the notion that 

the ordinance is not neutral and is too restrictive on Mr. Chen’s ability to practice his religion. The 

evidence gives credence to the argument that the town acted with animus when they crafted the 

ordinance.  

This ordinance should not withstand strict scrutiny because the in the present case the 

ordinance was not generally applied to all individuals. In Spanks-El v. Finley, an Illinois District 

Court case found that the security rule which prevented a Moorish man from wearing a “fez” on 

his head was constitutional based on the interest of public safety. Spanks-El v. Finley, 1987 WL 

10307 (N.D. Ill. Apr. 30, 1987). However, the rule in Spanks-El was generally applied and was in 

effect before the Spanks-El entered the center.  In the present case, Mr. Chen was a frequent visitor 
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of the Touroville municipal building and was previously granted entry with the exemption in place. 

After the hearing, coupled with the evidence of hostile sentiments toward Mr. Chen and his 

religious beliefs, the ordinance was passed. The ordinance was not only passed without the 

religious exemption, but created a distinction between the secularism and religion. The medical 

exemption demonstrations that the ordinance is not applied even-handily and further brings to light 

the apparent animus directed at Mr. Chen’s beliefs.  

The Town is required to show “that there are no other forms of regulation would combat such 

abuses without infringing on First Amendment rights.” Sherbert v. Verner, 374 U.S. 398, 407 

(1963). The Town did not show other alternatives that could be used. There are less restrictive 

measures the Town could have put in place rather than require the removal of headdresses out 

right. Mr. Chen was willing to allow law enforcement to touch his headdress and allow it to be 

scanned. This alternative was rejected based on an argument that scanners do not detect all objects. 

However, scanners are the standard devices used by security companies to screen individuals 

entering buildings. Security companies do not require the removal of the outer clothing or other 

unconstitutionally invasive methods to detect every possible object that could enter a building. 

There was no proof that individuals wearing turbans were hiding weapons or that they even posed 

a security threat to begin with. The more apparent proof of lack of general applicability is the 

distinction presented by the exempted secular interests.  

Under Smith, the Court held that the Free Exercise Clause does not exclude a person from laws 

of general applicability. See generally, Employment Div., Dep’t of Human Res. Of Oregon v. Smith, 

494 U.S. 872 (1990). The Court should differentiate this case from Smith because this ordinance 

is not generally applicable when it allowed an exemption of secular interests (medical devices) 

while discriminating against religious beliefs. The medical exemption allows individuals to wear 
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a medical cap or enter with a medical device if they have a verifiable medical purpose. 

TOUROVILLE, FUCHSBERG, MUNICIPAL CODE ¶ 23-2. This contradicts the Town’s interest of public 

safety because a person can sneak in weapons, contraband, or other items by placing them in 

medical caps or devices. Additionally, there is no logic to the definition of headdress to also include 

the medical device exemption, which clearly shows that the intent behind the ordinance is suspect. 

Here there is clear preferential treatment for secular exemptions while discriminating against 

religious headdresses. If an ordinance is not generally applied, it will also fail neutrality. Church 

of the Lukumi, 508 U.S. 520 at 521. Thus, there is substantial proof that the Town acted with 

animus toward Mr. Chen based on his religious beliefs.  

CONCLUSION 

 

 For the foregoing reasons, this Court should find in favor of Mr. Chen and reverse the 

decision of the State of Fuchsberg Court of Appeals. 
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