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QUESTIONS PRESENTED 

I. Whether §23-2 of the Touroville Town Code which prohibits the wearing 

of religious headdresses in the Town’s municipal buildings, violates 

Petitioner’s right to exercise his religious beliefs under the Free Exercise 

Clause when the law exempts similar items worn for secular reasons? 

 II. Did the Town of Touroville act with animus when it removed the  

  religious exemption from §23-2 of the Town’s code? 
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STATEMENT OF THE CASE 

 Petitioner Pan Chen practices the Sikh religion. R. at 4. In accordance with 

his religious beliefs, Petitioner must grow out his hair and uses a turban to both tie 

it down and conceal it. R. at 4. Petitioner serves as a businessman in the Town of 

Touroville, located in Lander County. R. at 4. In conducting his business, Petitioner 

often visits the Town’s municipal buildings to consult with town officials and to 

attend civil court proceedings for cases related to his business activities as both the 

plaintiff and defendant. R. at 4.   

  About fifty years ago, the Town of Touroville enacted Resolution 2 in 

Chapter 23 of the Town’s code (“§23-2”). R. at 28. In order to promote the safety of 

employees and citizens using the Town’s municipal building, the ordinance banned 

individuals from wearing “headdresses” inside the Town’s municipal buildings. R. at 

4-5. However, the ordinance originally exempted all individuals with “legitimate, 

verifiable medical purposes” or “genuine religious belief(s)” from removing the 

headdresses upon entrance into the Town municipal building. R. at 4.  

 On May 16, 2017, the Tourouville town council held a public hearing, where 

it repealed the previous religious headdress exemption. R. at 4, 23-25. The hearing 

allowed for a comment period, where members of the public voiced their opinions on 

the ordinance without interruption. R. at 4-5. A Touroville policeman, as well as a 

Lander county sheriff, each testified to concerns that criminal syndicates would use 

the religious exemption to smuggle weapons into Touroville’s municipal buildings. 

R. at 5. In addition, citizens complained that the ordinance, as written, provided 
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Petitioner with special treatment, because it allowed him to wear his turban inside 

municipal buildings, while at the same time denying “real Americans” the right to 

wear their cowboy hats. R. at 5. One citizen present at the hearing wore a shirt that 

depicted a man that wore a turban with a light fuse extending from it. R. at 5.  

 At the hearing, Petitioner defended the religious exemption as originally 

enacted in the Town ordinance. R. at 5.  Moreover, as a compromise, Petitioner 

offered to allow security screeners to touch and scan his headdress whenever he 

entered the municipal building in the future. R. at 5. Finally, he argued that the 

Town had only decided to consider amending §23-2, because he had successfully 

sued a Town Councilwoman, regarding a business conflict. R. at 5. In spite of his 

arguments, the Town repealed §23-2’s previous religious exemption. R. at 5.  

 Following the repeal, on May 19, 2017, Petitioner entered the Town’s 

municipal building. R. at 6. A police officer asked him to remove his hat, jacket, belt 

and shoes, as part of a security screening. R. at 6. Petitioner removed all requested 

items, except for his turban. R. at 6. The officer informed Petitioner that the law 

required him to remove his turban, but Petitioner refused, informing the officer how 

his religion dictated that he could not remove the turban in public. R. at 6. The 

officer told Petitioner that “he [did] not care” and that Petitioner would be removed 

from the building if he did not remove it. R. at 6. Petitioner informed the officer he 

could not leave, because he had important business in the building. R. at 6. 

Subsequently, the officer threatened to arrest Petitioner, so Petitioner ultimately 

exited the building. R. at 6.  
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 Petitioner then filed a Complaint under 42 U.S.C. 1983 in the State of 

Fuchsberg Supreme Court, against the Town of Touroville. R. at 6. In the 

Complaint, Petitioner alleged infringement to the free exercise of his religion, 

because the ordinance required him to choose between religious adherence or the 

conduction of his business. R. at 6. Petitioner sought monetary damages, a 

declaration deeming the challenged ordinance unconstitutional, and an injunction 

against enforcement of the ordinance. R. at 6. The Town filed a motion to dismiss, 

arguing that the Town ordinance did not violate Petitioner’s First Amendment 

rights, because the ordinance reasonably protected the safety of the Town of 

Touroville’s general public. R. at 6. 

 At the motion to dismiss hearing, Petitioner performed a demonstration, 

where he removed and reapplied his turban. R. at 6. Petitioner explained how the 

intricacies of properly fitting his hair into the headdress’s under-turban and outer 

turban render the process of removing and reapplying difficult. R. at 6-7. He 

estimated that it takes him approximately ten minutes to remove and reapply his 

turban, while Hindu and Arab turbans can be removed more efficiently. R. at 7. 

Finally, he testified that removal of his turban in public, or even in front of others in 

a private room, offended his religious dignity and violated his religious beliefs. R. at 

7. 

 Nonetheless, the Supreme Court granted the Town’s Motion to Dismiss, 

finding that Petitioner failed to state a claim for relief. R. at 2, 7. Petitioner 

appealed that decision, but the Appellate Division of the Fuchsberg Supreme Court 
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affirmed the Supreme Court’s order. R. at 3, 7. Petitioner filed a Petition for Writ of 

Certiorari to the United States Supreme Court, which granted certiorari. R. at 20. 

Petitioner now argues the merits of his case, requesting that the Supreme Court 

reverse the judgment of State of Fuchsberg Court of Appeals. 
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SUMMARY OF THE ARGUMENT 

 This Court should reverse the State of Fuchsberg Court of Appeals’ judgment 

because the Petitioner has successfully stated a claim for relief under 42 U.S.C § 

1983. First, §23-2 of the Touroville Town code is not a statute of general 

applicability because it provides for an analogous secular exemption that 

undermines the town’s alleged interest to the same or greater degree as Petitioner’s 

burdened religious practices. Because it is not generally applicable, §23-2 is subject 

to strict scrutiny review, rather than rational basis review used by the State of 

Fuchsberg Court of Appeals. 

 Second, under strict scrutiny review, §23-2 is unconstitutional, invalid, and a 

violation of Petitioner’s rights to freely exercise his religion under the Free Exercise 

clause of the First Amendment. The Town has failed to establish that it has a 

compelling governmental interest in public safety, because §23-2 allows for an 

exemption that poses the same or greater threat as the repealed exemption. 

Additionally, §23-2 is underinclusive, not narrowly tailored, and is not the least 

restrictive means in order to achieve its alleged compelling interest.   To satisfy the 

heightened demands of strict scrutiny review, the Town must establish that it had a 

compelling governmental interest to prevent Petitioner from exercising his religious 

beliefs in the town’s municipal buildings, that the ordinance was narrowly tailored 

in order to meet that purported governmental interest, and that the ordinance 

demanded the least restrictive means in order to achieve the compelling interest.  
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Furthermore, the Town of Touroville acted with animus toward Petitioner 

and his religion when it amended §23-2. The ordinance’s lack of facial neutrality, as 

well as circumstantial evidence, exemplify that the Town acted with animus when it 

amended §23-2. First, the text of §23-2 indicates that the Town acted with animus 

in creating the non-neutral ordinance. The term “headdress,” as used within §23-2, 

has strong religious connotation and limited secular usage in the Town. This 

evidence indicates that the Town subtly targeted religion when it drafted the 

language of §23-2. 

 Moreover, circumstantial evidence indicates that the Town acted with 

animus toward Petitioner and his religion. The under-inclusivity of §23-2, as 

demonstrated by its inclusion of a medical exemption but no religious exemption, 

suggests animus. Additionally, the history surrounding §23-2’s amendment shows 

that the Town acted with animus toward Petitioner and his religion. The evidence 

of hostility by Touroville citizens and council-members, as well as the arbitrary 

amendment of §23-2, a fifty-year old ordinance, evidence that the Town targeted 

Petitioner and his religion. Finally, the disparate impact that §23-2 will have on 

Petitioner provides circumstantial evidence of animus. Petitioner will be 

disproportionately burdened by §23-2, due to his religious obligation and frequent 

trips to the Town’s municipal buildings. For these reasons, Petitioner asks that this 

Court find the Town acted with animus toward Petitioner and his religion.  
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ARGUMENT 

I. §23-2 OF THE TOUROVILLE TOWN CODE VIOLATES 

PETITIONER’S RIGHT TO EXERCISE HIS RELIGIOUS BELIEFS 

UNDER THE FREE EXERCISE CLAUSE OF THE FIRST 

AMENDMENT.  

 The Free Exercise clause of the First Amendment, incorporated to the states 

via the Fourteenth Amendment, prohibits the government from enacting laws that 

restrain the free exercise of religious beliefs or practices. U.S. Const. amend. I; Sch. 

Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 256 (1963); Cantwell v. State of 

Connecticut, 310 U.S. 296, 303 (1940). An individual’s right to freely exercise his 

religious beliefs has long been held as a fundamental right, and falls into the most 

sensitive category of constitutional adjudication. Obergefell v. Hodges, 135 S. Ct. 

2584, 2616 (2015). Although all religious conduct is not entirely immune to 

governmental regulation, laws that burden religious practices are subject to the 

most rigorous level of scrutiny where the law is not neutrally crafted, and when it is 

not generally applicable statute. Church of Lukumi Babalu Aye v. City of Hialeah, 

508 U.S. 520, 546 (1993).  Laws that are not both neutral and generally applicable 

require a compelling governmental interest of the “highest degree,” and the 

government has the burden to establish that the law is narrowly tailored and least 

restrictive. Id.  

There is no dispute that §23-2 of the Touroville Town code, as revised, 

burdens Petitioner’s sincerely held religious beliefs. Numerous courts have held 

that an individual’s religious freedoms are burdened where the individual is 

required to remove faith-related garments in order to enter public buildings or 



 9 

access court. In re Palmer, 120 R.I. 250, 386 A.2d 1112 (1978) (holding that where a 

Sunni Muslim was asked to leave court after failing to remove his prayer hat, his 

religious freedoms were burdened); Spanks-El v. Finley, No. 85 C 9259, 1987 WL 

10307 (N.D. Ill. Apr. 30, 1987), aff’d, 845 F.2d 1023 (7th Cir. 1988) (holding that 

religious freedoms were burdened where a Muslim individual was required to 

remove his fez before entering the courthouse) Close-It Enters., Inc. v. Weinberger, 

64 A.D.2d 686, 686 (App. Div. 2nd Dept. 1978) (holding that a Jewish individual’s 

religious freedoms were burdened when he was required to remove his skullcap in 

the courtroom); State v. Tate, 682 N.W.2d 169 (Minn. Ct. App 2004) (holding that a 

witness’ religious freedoms were burdened when she was required to hide her cross 

necklace in court).  

Like these cases, §23-2 burdens Petitioner’s religious freedom because it 

requires him to remove his turban which he wears as a religious obligation, in the 

presence of one or more town security administrators. R. at 6. Sikhs are only 

permitted to remove their turban in the privacy of their own home, or in the 

company of immediate family members. R. at 7. The removal of a Sikh’s turban in 

the presence of non-family members, even in a private room, is considered to be a 

serious affront to the Sikh’s dignity and is a burden on his religious practices. (R. 7). 

Ultimately, the ordinance requires Petitioner to choose between protecting his 

business and legal interests in court, or violating essential elements of his faith, 

which is a burden that is subject to a claim under the Free Exercise clause of the 

First Amendment. See Weinberger, 64 A.D.2d 686 at 686 (holding that petitioner’s 
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religious freedoms were violated because he was forced to choose between protecting 

his legal interests or violating essential elements of his faith).  

Despite the substantial burden that §23-2 places on Petitioner’s religious 

beliefs, the Town of Touroville removed the previous religious exemption that would 

have prevented infringement on Petitioner’s religious beliefs, all the while leaving a 

similar, secular exemption intact. Such a law that allows for secular, individualized 

exemptions, is not generally applicable, and is thus subject to strict scrutiny review. 

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 537 (1993); Emp't 

Div. v. Smith, 494 U.S. 872, 884 (1990). Additionally, the ordinance on its face is not 

neutral and was created with animus. Although the concepts of neutrality and 

general applicability are separate requirements under the Free Exercise clause, 

they are interrelated and “failure to satisfy one requirement is a likely indication 

that the other has not been satisfied.” Lukumi, 508 U.S. 520 at 531. 

The Touroville ordinance fails both the general applicability and neutrality 

elements in Smith, subjecting it to compelling interest review, promulgated in 

Sherbert, Yoder, and other pre-Smith free exercise decisions. Sherbert v. Verner, 374 

U.S. 398, 406 (1963); Wisconsin v. Yoder, 406 U.S. 205, 213 (1972). Under this 

heightened review of scrutiny, the ordinance is not constitutional because the Town 

has failed to establish a compelling governmental interest, the ordinance is 

underinclusive and not narrowly tailored, and the ordinance is not the least 

restrictive means to meet its purported compelling governmental interest. Sherbert, 

374 U.S. 398 at 406. 
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A.  §23-2 of the Touroville Town Code is Not a Statute of General 

Applicability, Triggering Strict Scrutiny Review.  

The revised ordinance is not a statute of general applicability because it 

provides for an analogous secular exemption that undermines the town’s alleged 

interest to the same or greater degree as the burdened religious practices triggering 

strict scrutiny review. Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 

520, 537 (1993); Bowen v. Roy, 476 U.S. 693, 708 (1986); Emp't Div. v. Smith, 494 

U.S. 872, 884 (1990). Where an individual’s right to practice his religious beliefs is 

burdened by a law that is not generally applicable, the law is subject to strict 

scrutiny review, rather than the rational basis review promulgated in Smith. 

Smith, 494 U.S. 872 at 884. Secular exemptions like the medical exemption in §23-

2, is one way in which a statute fails to be generally applicable. See Lukumi, 508 

U.S. 520 at 527; see also Rader v. Johnston, 924 F. Supp. 1540 (D. Neb. 1996) 

(holding that a law requiring all students to live in dormitory housing was 

unconstitutional where it provided for an exception for married students, but did 

not provide an exemption for a Christian student that wanted to live in a Christian 

group house to avoid alcohol and pre-marital sex). 

Smith stands for the proposition that a generally applicable, neutral law 

burdening religious practices must be subject to a rational basis scrutiny. Smith, 

494 U.S. 872 at 884. However, Smith simultaneously reclassified Sherbert as a case 

in which strict scrutiny was properly applied because free exercise was unequally 

burdened by a secular exception in the disputed statute. Id. (“Our decisions in the 

unemployment cases stand for the proposition that where the State has in place a 
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system of idealized exemptions, it may not refuse to extend that system to cases of 

religious hardship without compelling reason.”). Such statutes are not generally 

applicable, and must survive strict scrutiny review to be constitutional. Id. The 

Town’s ordinance fails to meet the Smith general applicability requirement because 

the medical exemption in §23-2 undermines the state’s alleged interest to the same 

or greater degree as the burdened religious conduct. See Lukumi, 508 U.S. 520 at 

543. A law that provides nonreligious exemptions that pose the same or greater 

threat to the state’s governmental interest cannot be generally applicable. Id. For 

example, in Lukumi, this Court held that the statute at issue was not generally 

applicable where the purported compelling interest was the prevention of cruelty to 

animals, but the statute allowed for nonreligious exemptions such as the non-

religious killing of other animals were permitted, such as the extermination of mice 

and rats, or fishing. Id. at 543. The Court held that the mere fact that an exemption 

poses the same risk to the state’s interest is enough to prevent a law from being 

generally applicable. Id. at 545. 

Likewise, the Third Circuit’s decision in Fraternal, authored by the then-

Judge Alito, held that a medical exemption in a city policy requiring police officers 

to be clean-shaven was not generally applicable, where Muslim police officers who 

grew beards for religious reasons were not given a similar exemption. See Fraternal 

Order of Police v. City of Newark, 170 F.3d 359 (3d Cir. 1999). In Fraternal, the 

court reasoned that scrutiny is heighted particularly in situations like these, where 

the government creates a categorical exemption for individuals with a secular 
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exemption but not for individuals with a religious objections. Id. Like Lukumi and 

Fraternal, the medical exemption in §23-2 prevents the statute from being generally 

applicable under Smith.  

A Touroville policeman, as well as a Lander county sheriff, testified to 

concerns that criminal syndicates would use the religious exemption to smuggle 

weapons into Touroville’s municipal buildings. R. at 5. As a result, the Town 

removed the religious exemption while leaving the medical exemption intact. 

However, medical devices are often more substantial and more cumbersome than 

religious garb. R. 15. If an individual can smuggle contraband inside their religious 

garb, a person wearing a medical device could surely do the same. The safety risks 

posed by an individual failing to remove his medical headwear for inspection at the 

municipal building is equally great, or greater than an individual failing to remove 

a religious headdress. See Lukumi, 508 U.S. 520 at 545 (holding that the safety 

risks imposed by the disposal of animal carcasses poses the same safety risks 

whether the animals were killed in a Santeria ceremony or in a nonreligious 

manner); see Fraternal, 170 F.3d 359 at 366 (holding that the city made an 

unconstitutional value judgment in providing individuals with medical concerns an 

exemption to the ordinance, but not individuals with religious concerns). Because 

the medical exemption prevents §23-2 from being a statute of generally 

applicability, it is subject to the heighted compelling interest review laid out in 

Sherbert and its progeny.  
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B. §23-2 of the Touroville Town Code Violates Petitioner’s Free Exercise 

 Rights Because the Town Has Failed to Demonstrate a Compelling 

 Governmental Interest, the Ordinance is Not Narrowly Tailored, and 

 the Ordinance Does Not Use Least Restrictive Means to Achieve its 

 Purpose.  

Under First Amendment jurisprudence, a law that advances a “legitimate 

governmental interest” only against conduct with a religious motivation will rarely 

survive strict scrutiny. Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 

520, 546 (1993). To satisfy the heightened demands of strict scrutiny review, the 

Town must establish that it had a compelling governmental interest to prevent 

Petitioner from exercising his religious beliefs in the town’s municipal buildings, 

that the ordinance was narrowly tailored in order to meet that purported 

governmental interest, and that the ordinance demanded the least restrictive 

means in order to achieve the compelling interest. Wisconsin v. Yoder, 406 U.S. 205, 

213 (1972); F.F. ex rel. Y.F. v. State, 114 N.Y.S.3d 852, 864 (N.Y. Sup. Ct.). By 

removing the religious exemption and keeping the secular exemption intact, the 

Town of Touroville has failed to meet all three requirements to survive strict 

scrutiny review, rendering the ordinance unconstitutional, invalid, and a violation 

of Petitioner’s free exercise rights under the First Amendment. See Lukumi, 508 

U.S. 520 at 546. 

1. The Town of Touroville has Failed to Demonstrate a Compelling 

Governmental Interest. 

Where the government places a substantial burden on an individual’s 

religious beliefs, the Court must determine whether a compelling governmental 

interest justifies that burden. Jimmy Swaggart Ministries v. Bd. of Equalization, 
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493 U.S. 378, 384 (1990). Here, the Town’s stated interest in enacting the ordinance 

is “to promote the safety of the Town’s employees and visitors to the Town’s Court 

and offices.” R. at 9. Although a local government’s interest of public safety may be 

a compelling interest, it is not free from scrutiny when it impinges on fundamental 

rights under the Free Exercise clause, and particularly where a secular exemption 

exists. Wisconsin v. Yoder, 406 U.S. 205 at 214. Regardless of however highly the 

court ranks the Town’s purported interest of public safety, the Town remains 

charged with the burden of proving that the ordinance was not discriminatory, and 

that its interest is of the “highest order.” Id. at 221; Schneider v. State, 308 U.S. 147 

(1939).  

As an initial matter, the Town’s interest is suspect. The Town has not 

demonstrated any evidence that the safety of the Town’s municipal building is at 

risk when a headdress worn for religious purposes is not removed for inspection 

upon entering the building. The Town has included its religious exemption allowing 

individuals to keep their religious headdresses intact, along with the remaining 

medical exemption in §23-2 of the Code for decades, without any issues. The Town 

has failed to provide any evidence that allowing Petitioner to wear his headdress 

will endanger the public safety, but that an individual wearing medical headwear 

will not. See Sherbert v. Verner, 374 U.S. 398, 407 (1963). Thus, it cannot be said 

that the Town’s alleged interest in public safety outweighs Petitioner’s rights to 

practice his religious beliefs, where the medical exemption poses the same, or 

https://advance.lexis.com/document/?pdmfid=1000516&crid=cc307cd4-8676-4cb4-ac10-40de94d06a58&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-D8R0-003B-S3D2-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F551-2NSF-C3WH-00000-00&pdteaserkey=sr2&pditab=allpods&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=ppnqk&earg=sr2&prid=bc5ba323-0cc7-453a-b61e-e5b5a98a0c1c&cbc=0
https://advance.lexis.com/document/?pdmfid=1000516&crid=cc307cd4-8676-4cb4-ac10-40de94d06a58&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-D8R0-003B-S3D2-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F551-2NSF-C3WH-00000-00&pdteaserkey=sr2&pditab=allpods&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=ppnqk&earg=sr2&prid=bc5ba323-0cc7-453a-b61e-e5b5a98a0c1c&cbc=0
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potentially greater risk to the safety of the municipal building. See Rivera v. Smith, 

63 N.Y.2d 501, 512 (1984).  

Furthermore, by removing the ordinance’s religious exemption for the purposes 

of public safety, but keeping the secular, medical exemption intact, the Town cannot 

establish that its interest is “compelling” under strict scrutiny review. Under this 

Court’s Free Exercise jurisprudence, the government does not have a compelling 

interest where the government restricts conduct protected by the First Amendment, 

but fails to enact measures that produce substantial harm, or harm of the same 

sort. Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 546-47 (1993). 

“A law cannot be regarded as protecting an interest of the ‘highest order’ . . . when it 

leaves appreciable damage to that supposedly vital interest unprohibited.” Id., 

quoting Florida Star v. B. J. F., 491 U.S. 524, 541-42 (1989) (SCALIA, J., 

concurring in part and concurring in judgment). For the same reasons that §23-2 is 

not a statute of general applicability, the Town cannot establish that it has such a 

strong interest that it outweighs the protection of Petitioner’s free exercise rights, 

where it has left a secular exemption in place. See id. 

2. §23-2 of the Touroville Town Code Is Not Narrowly Tailored and 

Does Not Use the Least Restrictive Means to Achieve its Alleged 

Purpose of Public Safety.  

Finally, the Town of Touroville fails to establish that the ordinance was 

narrowly tailored by the least restrictive means. An ordinance that is not narrowly 

tailored cannot withstand strict scrutiny and establishes the invalidity of the 

ordinance. Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221, 232, (1987). To 

https://advance.lexis.com/document/?pdmfid=1000516&crid=6caa4abe-3c0e-4030-b19f-fa0970f507da&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJ6-FD20-003B-R0MY-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F4R1-2NSF-C478-00000-00&pdteaserkey=sr0&pditab=allpods&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=ppnqk&earg=sr0&prid=65bced0c-d1c0-49e8-976f-8f2094e50adb
https://advance.lexis.com/document/?pdmfid=1000516&crid=6caa4abe-3c0e-4030-b19f-fa0970f507da&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJ6-FD20-003B-R0MY-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F4R1-2NSF-C478-00000-00&pdteaserkey=sr0&pditab=allpods&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=ppnqk&earg=sr0&prid=65bced0c-d1c0-49e8-976f-8f2094e50adb
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=93a7cf9d-e122-42a8-9679-6e413b2b2dd2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-HH50-003B-40SD-00000-00&pdpinpoint=PAGE_232_1100&pdcontentcomponentid=6443&pddoctitle=Arkansas+Writers%27+Project%2C+Inc.+v.+Ragland%2C+481+U.S.+221%2C+232%2C+95+L.+Ed.+2d+209%2C+107+S.+Ct.+1722+(1987)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=6caa4abe-3c0e-4030-b19f-fa0970f507da
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survive strict scrutiny review, the Town must show that its interest in “protecting 

the public safety” could not “be achieved by narrower [means] that burdened 

religion to a far lesser degree.” Lukumi, 508 U.S. at 546; Wisconsin v. Yoder, 406 

U.S. 205 at 214. The Town has failed to do so.  

First, ordinances that are underinclusive are not narrowly tailored where 

they fail to restrict conduct that harms the government interest to the same degree 

as the restricted religious conduct. Lukumi, 508 U.S. at 546. This Court has held 

that “if the State’s goal is important enough to prohibit religiously motivated 

activity, it will not and must not stop at religiously motivated activity.” Id.; Zablocki 

v. Redhail, 434 U.S. 374, 390 (1978). There is no doubt that §23-2 is underinclusive 

because it provides an exemption for conduct that has the same detriment on the 

Town’s purported interest. Zablocki, 434 U.S. 374 at 390. Underinclusiveness may 

suggest that the government’s purported interest is not an important one, or that it 

the alleged interest is being used to pursue a discriminatory purpose. City of 

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 450 (1985). If the government’s 

interest is so compelling, any statute regulating conduct must include all groups 

that could negatively impact the purported interest. Id. Thus, the Town is 

prohibited from creating an underinclusive statute, in the same way that it is 

barred from creating an overinclusive statute.  

Second, the burden imposed on Petitioner’s right to exercise his religious 

beliefs are not the least restrictive means to achieve the Town’s alleged interest in 

public health and safety. See City of Boerne v. Flores, 521 U.S. 507, 511 (1997). This 
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standard is one of the most stringent tests under constitutional law. Id. Where 

there are other available means to serve the interest of public safety that are less 

restrictive on religious conduct, the statute is unconstitutional and fails to survive 

the strict scrutiny test. 44 Liquormart v. Rhode Island, 517 U.S. 484, 509 (1996); 

Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 690-91 (2014). Under the revised 

ordinance, Petitioner is not entitled to enter the Touroville municipal buildings 

unless he completely removes his turban. Petitioner’s religion explicitly prohibits 

him from removing his turban in public and in front of non-family members – even 

in a private room. R. at 7. Furthermore, the process takes approximately ten 

minutes to remove and replace his turban. R. at 7. The process is burdensome, and 

more importantly a serious affront to Petitioner’s dignity, and a violation of his 

religious practices. R. at 6-7.  

 There are numerous other methods to protect the safety of the municipal 

buildings without requiring Petitioner to fully remove his turban and violate his 

religious beliefs. Petitioner has offered to dispense his ceremonial knife in 

Touroville’s public buildings and to allow police officers and sheriff’s deputies to 

touch and scan his headdress. R. at 5. Touroville security officers would have the 

opportunity to detect any restricted items in Petitioner’s headdress via touch, or 

scan, in the same way that Transportation Security Administration officers pat, and 

scan the outer clothing of travelers at the airport. Such a measure would allow 

Petitioner to keep his headdress on, while simultaneously allowing security officers 

to maintain the security of the building.  
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Although the Town uses Finley to support its contention that the §23-2 uses 

least restrictive means to achieve the ordinance’s purpose, Finley is outdated, and 

should have no bearing on the Town’s ordinance. See Spanks-El v. Finley, No. 85 C 

9259, 1987 WL 10307 (N.D. Ill. Apr. 30, 1987), aff’d, 845 F.2d 1023 (7th Cir. 1988) 

(holding that a magnetometer may not detect “all security-breaching items, such as 

a plastic gun or bomb…”). Technology has surely improved in 32 years since the 

Finley decision in 1988, and furthermore, it is the Town’s responsibility to enact 

measures that burdens religion in the least restrictive means possible. Burwell, 573 

U.S. 682 at 690-91. Here, the Town can achieve its interest in public safety through 

alternative, less restrictive means like a pat-down test or scan. Because less 

restrictive means are available, §23-2 is unconstitutional. See id.  

Because §23-2 is underinclusive, not narrowly tailored, and because the 

statute was not drafted with the least restrictive means to achieve the Towns’ 

alleged interest, §23-2 is unconstitutional, invalid, and a violation of Petitioner’s 

free exercise of religion. 

II.  THE TOWN OF TOUROVILLE ACTED WITH ANIMUS, WHEN IT 

REMOVED THE RELIGIOUS EXEMPTION FROM §23-2 OF THE 

TOWN’S CODE. 

 Petitioner further argues that the Town of Touroville acted with animus 

toward him and his religion, when it removed the religious exemption from §23-2 of 

the Town’s Code. Since the Town acted with animus, Petitioner contends that §23-2 

is not neutral. Accordingly, Petitioner asks that this Court review §23-2 under the 

strict scrutiny test.  
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 Neutral laws of general applicability normally invoke judicial review under 

the rational basis test. Emp't Div. v. Smith, 494 U.S. 872, 886–88 (1990). However, 

when an enacting body creates a non-neutral law, this Court may adopt the strict 

scrutiny test set forth in Sherbert. Id. at 883; Church of the Lukumi Babalu Aye, 

Inc. v. City of Hialeah, 508 U.S. 520, 542 (1993). In order to qualify as neutral, a law 

that burdens religious freedoms must not prohibit conduct solely because 

individuals undertake such conduct for religious purposes.  Church of the Lukumi 

Babalu Aye, Inc., 508 U.S. at 532.  

 In analyzing neutrality, courts look to a law’s text and surrounding 

circumstances, to determine whether officials enacted the law with animus toward 

religion. See id. at 533–542. At a minimum, a law must be facially neutral, in that 

its text is not explicitly discriminatory. Id. at 533. A law that refers to religious 

practice through language that has no discernible secular meaning indicates it was 

enacted it with animus towards religion, thus rendering it non-neutral. Id. at 534–

35; Mitchell v. Helms, 530 U.S. at 828–29. In addition to satisfying facial neutrality, 

circumstantial evidence must also suggest that officials crafted the law without 

discriminatory intent, for a law to be neutral. Church of the Lukumi Babalu Aye, 

Inc., 508 U.S. at 533; Bowen v. Roy, 476 U.S. 693, 703 (1986); Hunter v. Underwood, 

471 U.S. 222, 228–29 (1985); Gillette v. United States, 401 U.S. 437, 452 (1971). 

 Federal courts have held that a law that includes secular, yet not religious, 

exemptions, provides circumstantial evidence that the law was enacted with intent 

to discriminate against religion. Fraternal Order of Police Newark Lodge No. 12 v. 
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City of Newark, 170 F.3d 359, 365 (3rd Cir. 1999). Furthermore, this Court has 

considered the historical background and legislative record buttressing a law when 

probing for discriminatory intent. Church of the Lukumi Babalu Aye, Inc., 508 U.S. 

at 540; Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 267–68 (1977); 

Moses v. Ruszkowski, 2019-NMSC-003, ¶ 43. Finally, the discriminatory impact 

that a law creates may also be considered as circumstantial evidence of 

discriminatory intent. Washington v. Davis, 426 U.S. 229, 242 (1976); Arlington 

Heights, 429 U.S. at 266. 

 As will be discussed, when Touroville removed the religious exemption from 

§23-2 of the Town’s Code, it demonstrated animus toward Petitioner and his 

religion. First, by enacting a non-facially neutral law, the Town of Touroville acted 

with animus toward Petitioner and his religion. Second, even if this Court finds the 

law facially neutral, the law’s under-inclusivity indicates that the Town enacted it 

with animus, such that the law is not neutral. Finally, the Town’s history, the series 

of events leading to the amendment, the legislative record of §23-2’s amendment 

process, and the disparate impact on Petitioner, collectively reveal that the Town 

acted with animus when it repealed the law’s religious exemption. Therefore, this 

Court should apply strict scrutiny review, under which §23-2 will fail.  

A.  The Text of §23-2 Uses Language That Targets Religion and Indicates 

that the Town Acted with Animus Toward the Petitioner and His Religion.  

 

 By utilizing religious language in the text of §23-2, the Town of Touroville 

acted with animus toward Petitioner and his religious conduct, rendering §23-2 non-
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neutral. When a law is written with strong religious language that cannot be 

discerned to have secular meaning, it is not facially neutral. Church of the Lukumi 

Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533–34 (1993). In determining 

whether a law’s language has secular meaning, this Court has looked to dictionary 

definitions, as well as any secular usage, of the suspicious language. See id. This 

Court has also considered historical use of suspicious language to gauge whether 

officials used such language to subtly discriminate against religion. See Mitchell v. 

Helms, 530 U.S. 793, 828–29 (2000) (plurality opinion). 

 Here, §23-2 fails the test of facial neutrality, because the term “headdress” 

has no discernable secular meaning, based on dictionary definitions and its past 

usage. Pursuant to §23-2, the Town of Touroville defines a headdress as “any article 

unnatural to the wearer that fully or partially covers the wearer’s head or face.” R. 

at 21. However, dictionary definitions indicate that the term “headdress” has 

specific religious meaning. Oxford’s Dictionary defines a headdress as “an 

ornamental covering or band for the head, especially one worn on ceremonial 

occasions.” R. at 17. Likewise, Merriam-Webster dictionary synonymizes the terms 

“headdress” and “turban,” noting that turbans constitute headdresses worn by 

religious sects, including Muslims, Hindus, and Sikhs. Turban, Merriam-Webster 

Dictionary, https://www.merriam-webster.com/dictionary/turban (last visited Mar. 

13, 2020). 

 Furthermore, evidence indicates that the term “headdress” is commonly used 

in Touroville to refer only to religious garb. Scholars have found that the use of 
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headdresses for religious purposes have become incorporated into Western culture, 

such that United States citizens commonly associate headdresses as religious head 

gear. See Kelly A Harrison, Hiding Under the Veil of “Dress Policy”: Muslim Women, 

Hijab, and Employment Discrimination in the United States, 17 Geo. J. of Gender 

831, 848 (2016). In addition, the term has failed to gain secular meaning in 

Touroville, specifically. Minutes of the Town Council’s meeting on May 16, 2017, 

indicate that Touroville citizens did not use the term “headdress” once when 

referring to the non-religious articles they wear on their heads. See R. at 23–25. 

Instead, citizens referred to these articles using secular terms, such as “hat.” R. at 

24. The demonstrated lack of secular usage of the term “headdress,” coupled with 

the term’s strong religious connotation, signals that §23-2’s utilization of the term is 

not neutral. See Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 533–34. 

B.  Even if This Court Finds §23-2 Facially Neutral, Circumstantial 

Evidence Indicates That The Town Acted with Animus Toward Petitioner 

and His Religion, Such That §23-2 Is Not Neutral.  

 

 Regardless of whether this Court finds §23-2 facially neutral, §23-2 fails 

neutrality, since circumstantial evidence demonstrates that the Town of Touroville 

acted with animus toward Petitioner and his religion. While facial neutrality is the 

minimum requirement a law must satisfy to be deemed neutral, a neutral law must 

also be enacted without discriminatory intent. Church of the Lukumi Babalu Aye, 

Inc. v. City of Hialeah, 508 U.S. 520, 533 (1993). A law’s subtle departures from 

neutrality, such as its under-inclusivity, may demonstrate that officials enacted it 

with discriminatory intent. Id. at 545; Gillette v. United States, 401 U.S. 437, 452 
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(1971). In addition, the history surrounding a law’s enactment and the disparate 

impact of the law, may evidence that an enacting body acted with animus when 

creating a law. Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 138 S. 

Ct. 1719, 1729–30 (2018); Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 540; 

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977).  

 As will be shown, the under-inclusivity of §23-2, the history surrounding §23-

2’s enactment, and the substantial disparate impact of the law on Petitioner, 

strongly demonstrate that the Town of Touroville acted with animus toward 

Petitioner and his religion in enacting §23-2.  

1.  The Under-Inclusivity of §23-2 Indicates That the Town of Touroville 

Acted with Animus Toward Petitioner and His Religion. 

 

 The Town of Touroville acted with animus toward Petitioner and his religion 

when it enacted the under-inclusive §23-2. Under-inclusive laws include categorical 

exemptions, while at the same time prohibiting other conduct. Church of the 

Lukumi Babalu Aye, Inc., 508 U.S. 520, 543 (1993). Therefore, laws that maintain a 

medical exemption, but not a religious exemption, are under-inclusive. Fraternal 

Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359, 365 (3rd Cir. 

1999). Furthermore, under-inclusive laws that include a medical exemption that 

fails to further the law’s purported goals, yet include no religious exemption, are 

often suggestive of religious animosity. Id.   

 The Town of Touroville’s inclusion of a medical exemption within §23-2 

exemplifies that the Town acted with animus toward Petitioner and his religion. 

The Town created an under-inclusive law, by prohibiting individuals from wearing 
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religious headdresses into public buildings, while still allowing individuals to wear 

medical appendages into public buildings. Furthermore, the under-inclusivity of 

§23-2 indicates that the Town of Touroville enacted it with discriminatory intent. 

While §23-2 includes a medical exemption, this exemption does not further the law’s 

stated goals. In fact, both types of headdresses equally threaten the law’s intended 

purpose to “protect the safety of the general public” from terrorists. R. at 6. Citizens 

wearing medical headdresses can just as easily smuggle weapons into public 

buildings as citizens wearing religious headdresses.  

 Since both types of headdresses pose the same security risk to §23-2’s 

intended purpose, this matter is distinguishable from F.F. ex rel. Y.F. v. State. In 

that case, the court found New York’s inclusion of a medical exemption within its 

mandatory school vaccine law constitutional. F.F. ex rel. Y.F. v. State, 114 N.Y.S.3d 

852, 864 (N.Y. Sup. Ct. 2019). The court reasoned that the inclusion of the medical 

exemption furthered the law’s purpose of promoting the public health, while the 

religious exemption did not. Id. In this case, however, the Town of Touroville’s 

inclusion of the medical exemption does not further §23-2’s purpose of protecting the 

public safety. Therefore, the arbitrary inclusion of a medical exemption in §23-2, yet 

no religious exemption, suggests that the Town of Touroville acted with animus 

toward Petitioner and his religion when drafting the law. Fraternal Order of Police 

New Lodge No. 12, 170 F.3d at 365. 

2.  The History Surrounding the Amendment of §23-2 Exemplifies That 

The Town of Touroville Acted With Animus Toward Petitioner and His 

Religion When It Amended The Law. 
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 Moreover, the Town of Touroville acted with animus towards Petitioner and 

his religion, in light of the Town’s history, the legislative history buttressing §23-2’s 

enactment, and the series of events leading up to the law’s enactment. A town’s 

historical background may reveal whether the town acted with animus in passing a 

law. Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 267 (1977). 

Furthermore, evidence of hostility by members of the general public, as well as town 

officials, in the legislative record, or in the series of events leading up to a law’s 

enactment, may also demonstrate animosity. Masterpiece Cakeshop, Ltd. v. 

Colorado Civil Rights Comm’n, 138 S. Ct. 1719, 1731–32 (2018); Church of the 

Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 540–41 (1993).  

 The historical background of the Town of Touroville, and the Town’s recent 

demographic changes, suggest that the Town acted with animosity toward 

Petitioner when it amended §23-2. The Lander County Times describes Touroville 

as a town with a “rich history of welcoming newcomers,” since its inception in 1866. 

R. at 28. It further notes, however, that the Town’s demographics greatly 

transformed in 1989, when Lander County created an express train allowing more 

diverse groups of people to travel into the Town. R. at 28. Citizens of Touoroville 

now face the threat that their rural, culturally homogeneous town will transform 

into a melting pot, unless they take action.  

 In light of this significant, recent change in the Town’s demographics, it is 

clear that Touroville acted with animus toward Petitioner and his religion. Feeling 

threatened by the growing diversity of their town, members of the Touroville town 
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council significantly altered a well-established, fifty-year-old ordinance, thus greatly 

deviating from prior precedent. R. at 6, 28. Unlike the village in Arlington Heights, 

whose failure to approve a multi-housing development was consistent with its 

traditional single-family home structure, the Town of Touroville greatly deviated 

from its prior precedent by altering a fifty-year-old policy. Arlington Heights, 429 

U.S. at 269–70. This alteration demonstrates the Town of Touroville amended the 

well-established §23-2, only because of animosity toward Petitioner and the threat 

of diversity that he represented.    

 In addition, evidence of express hostility toward Petitioner and his religion in 

the legislative record, and in the series of events leading up to §23-2’s amendment, 

shows that the Town of Touroville acted with animus. The May 16, 2017, minutes of 

the Touroville town council meeting constitute the legislative record and may be 

used to evaluate animosity. Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 

540–42. According to these minutes, the hearing included both overt and subtle 

expressions of hostility toward Petitioner and his religion. R. at 23–24. Touroville 

citizens made inflammatory comments regarding Petitioner, insinuating that he is 

not a “real American,” but instead a “terrorist.” R. at 24. Furthermore, the citizens 

attacked Petitioner’s religion, arguing that Sikhs “do not conform to the American 

way” and wear “weird bulky things on their heads.” R. at 23–24. These abhorrent 

comments closely resemble the taunts made by the public crowd in Church of the 

Lukumi Babalu Aye, Inc., which contributed to the Court’s finding that the City of 
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Hialeah had unconstitutionally targeted the church. Church of the Lukumi Babalu 

Aye, Inc., 508 U.S. at 540–42. 

 Additionally, while town council officials did not make inflammatory 

comments against Petitioner and his religion, their passivity during the public 

hearing suggests that they adopted the expressed views of the Touroville citizens. 

During the public hearing, town officials allowed Touroville citizens to spew 

inappropriate remarks against Petitioner and his religion. R. at 4–5. The town 

officials did not, at any point, condemn the citizens for their remarks; instead, they 

actually thanked these citizens for their inflammatory comments. R. at 4–5. The 

town council’s failure to disavow the inappropriate comments of Touroville citizens 

casts doubt on the fairness and impartiality of the city council. Masterpiece 

Cakeshop, Ltd., 138 S. Ct. at 1729–30.  

 Likewise, the series of events leading up to the amendment of §23-2 suggests 

that the town council did not act impartially and instead targeted Petitioner. As 

this Court has previously noted, events leading up to the enactment of the policy in 

question may be used to show discriminatory intent. Church of the Lukumi Babalu 

Aye, Inc., 508 U.S. at 540. Before the town council amended §23-2, Petitioner won a 

significant civil award against the Town Councilwoman. R. at 3, 13. Following the 

civil lawsuit, the Town Councilwoman sponsored the amendment to §23-2. R. at 13. 

The timing is not coincidental: the Town Councilwoman sponsored the amendment 

out of vengeance, discriminatorily targeting Petitioner and his religion. This specific 
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event, which led to the inception of §23-2’s amendment process, further indicates 

the town council failed to act impartially in bringing and passing this amendment.  

 Hence, the background history of the Town of Touroville, the expressed 

hostility contained within the legislative history of §23-2’s amendment, and the 

series of events leading up to §23-2’s amendment, all strongly indicate that the 

Town acted with animus toward Petitioner and his religion. 

3. The Disparate Impact That §23-2 Will Have Upon Petitioner Also 

Shows That the Town Council Amended §23-2 With Animus Towards Him 

and His Religion. 

 

Finally, the discriminatory impact that §23-2 will have upon Petitioner 

further exemplifies that the town council enacted the amendment with animus. 

While the disparate impact that a law has on a class of people does not sufficiently 

render a law unconstitutional, it may be used as circumstantial evidence to prove 

that officials enacted the law with animus. Arlington Heights v. Metro. Hous. Dev. 

Corp., 429 U.S. 252, 266 (1977); Washington v. Davis, 426 U.S. 229, 242 (1976). 

The amendment to §23-2 will have a disparate impact upon Petitioner and 

other Sikhs who travel to Touroville’s public buildings. §23-2 now requires 

Petitioner to remove his Sikh turban when entering these buildings. R. at 5, 7. Due 

to the intricacies of his turban, Petitioner estimates it will take him approximately 

ten minutes to remove and reapply his turban each time he now enters a public 

building. R. at 7. Individuals wearing Hindu and Arab turbans do not endure as 

much intrusion, as their turbans may be more easily removed and reapplied. R. at 
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7. Furthermore, the average Touroville citizen will experience almost no intrusion, 

as it merely takes seconds to remove and reapply a cap or cowboy hat.  

Moreover, the amendment of §23-2 disparately impacts Petitioner, due to the 

amount of time he spends in Touroville’s public buildings. As a businessman, he 

frequently visits the Town’s public buildings, both to consult town officials 

regarding his business activities and to participate in lawsuits arising from 

conducting his business. R. at 4. This disparate burden, coupled with the disparate 

burden that removing and reapplying his turban will have on Petitioner, as well as 

other Sikhs, is circumstantial evidence that the town council acted with animus 

toward him and his religion.  

Petitioner asks this Court to find that the Town of Touroville acted with 

animus, because §23-2 is not facially neutral and circumstantial evidence 

demonstrates animus. Accordingly, Petitioner asks that this Court apply the strict 

scrutiny test. For the reasons discussed supra, Petitioner requests that this Court 

hold that §23-2, as amended, fails strict scrutiny and is therefore unconstitutional.  

CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests that this Court 

reverse the judgment of the State of Fuchsberg Court of Appeals, and for any other 

relief this Court deems proper and just. 

Dated: March 15, 2020     Respectfully Submitted,  

_/s/ Team No. 9_________  

Attorneys for Petitioner 

        Mr. Pan Chen   


