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State of Fuchsberg 

Supreme Court1 

 

PAN CHEN  

v.  

TOWN OF TOUROVILLE 

No. 18-C-041511 

Nov 20, 2018 

 

Order 

 

UPON CONSIDERATION of Defendant’s Motion to Dismiss and Plaintiff’s response thereto, 

this Court has found that Plaintiff has failed to state a claim upon which relief can be granted 

because the ordinance adopted by the Town of Touroville was reasonably related to combating a 

pressing problem of violence in public buildings and the Town enforced the ordinance even-

handedly.  Nothing in Article I, Section VI of the Fuchsberg Constitution or the First Amendment 

as incorporated through the Fourteenth Amendment prohibits the Town of Touroville from 

enacting ordinances designed to protect its citizenry in public facilities as well as public employees 

in the course of employment.  The Town enacted this ordinance to further the administration of 

government and justice.  The Town of Touroville’s ordinance does not violate the First 

Amendment; and, for the reason stated on the record in open court, on this 20th day of November 

2018, by the Supreme Court of Fuchsberg for Lander County, it is  

 

ORDERED that Plaintiff’s Complaint against Defendant Town of Touroville be, and hereby is, 

dismissed with prejudice. 

 

 

Marion A. Perone 

Judge, Supreme Court  

  

 
1 The Supreme Court is the trial court in the State of Fuchsberg. 
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Appellate Division, Second Department 

of the State of Fuchsberg Supreme Court 

 

PAN CHEN, Petitioner,  

v.  

Town of Touroville, Respondent. 

 

No. 18-C-041511 

 

Decided and Entered:  

April 18, 2019 

 

 ORDER 

 
Appeal from a judgment of the Supreme Court (Perone, J.), entered November 20, 2018, in Lander 

County, which granted Respondent's motion to dismiss the petition for failure to state a claim.  

Neither the First Amendment of the Federal Constitution nor Article I, Section VI of the Fuchsberg 

Constitution 2 prohibits the Town of Touroville from enacting ordinances designed to protect both 

the public who utilize public facilities and public employees in the course of employment. 

 

Upon the merits, we affirm.  

 

 

ORDERED that the judgment of the Fuchsberg Supreme Court is affirmed. 

 

ENTER: 

 

Gabriela D. Martinez 

Clerk of the Court 

 

  

 
2 Article I, Section VI of the Constitution of the State of Fuchsberg replicates the language of the First Amendment of 

the United States Constitution.   
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State of Fuchsberg 

Court of Appeals 
 

PAN CHEN 

v. 

TOWN OF TOUROVILLE 

No. 18-C-041511 

Jan 03, 2020 

 

Opinion 
 

FRANCIS, REARDON, SORENSEN, and HASKELL, JJ. 

 

This appeal involves an application of the First Amendment’s “protection of the free exercise of 

religion” Benjamin v. Coughlin, 905 F.2d 571 (2d Cir. 1990).  The Petitioner, Pan Chen, argues 

that it would be violative of his First Amendment free exercise rights to require him to remove his 

turban before entering the Town of Touroville’s municipal building, which houses both the Town 

of Touroville’s Court and town offices.  The Town of Touroville is located in Lander County, in 

the State of Fuchsberg.  Pan Chen presents two questions for our review: 

  

1. Did the lower court err when it held that Pan Chen’s right to free exercise of the Sikh 

religion is not infringed by an ordinance that required him to remove his turban before 

entering the Town’s municipal building? 

2. Did the lower court err in holding that the public interest served by the Town ordinance, 

to protect the public and public employees from potential violence, outweighed Pan Chen’s 

interest in practicing his religion? 

For the following reasons, we answer these questions in the negative and affirm the decision of 

the lower court. 

FACTUAL AND PROCEDURAL BACKGROUND  

The Petitioner, Pan Chen, is a local businessman who often visits the Town of Touroville’s 

municipal building on official business to consult with town officials regarding his business 

activities.  His business activities also bring him to the Town Court both as a plaintiff and defendant 

in civil cases.  As a Sikh, he must grow his hair and tie it down in a turban.  Under a prior version 

of the ordinance, he enjoyed a religious exemption from enforcement of the ordinance.  

 

On May 16, 2017, after a public hearing, the Town Council adopted the challenged ordinance, 

repealing an exemption for religious headdresses that existed in a prior version of the ordinance. 

During the comment period, the public voiced their opinions on the ordinance.  At all public 

hearings, the Town grants two minutes for residents who wish to address the Town Council.  The 

two minutes allows a resident to give a short speech to the Council.  The Town Council does not 

about:blank
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engage in questions or comments.  When the resident’s two minutes are up, the Town clerk tells 

the resident his time has expired.  If the resident continues to speak, the Town Clerk turns off the 

resident’s microphone.  Finally, the Town Supervisor thanks the resident for his comments.  

Most of the comments during the public hearing focused on potential threats of terrorism.  Chief 

Victor Coyner of the Touroville Police Department and Sheriff Carol Mackay of the Lander 

County Sheriff’s Office testified to concerns that various criminal syndicates would claim religious 

exemptions to conceal weapons into the municipal building and courtrooms.   

 

There were some complaints from individuals who voiced concerns that Mr. Pan Chen was being 

given special privileges in wearing a bulky turban around a public building while the Town denied 

“real Americans” the right to wear their high-crowned, wide-brimmed hats, which are colloquially 

known as cowboy hats.   

 

Furthermore, the day after the Town hearing, the Lander County Times published a photo on its 

front cover that displayed a resident of Touroville speaking to the Town Council during the public 

comment portion of the hearing.  The front-page photo showed the resident wearing a shirt that 

depicted a cartoon image of a man wearing a turban with a light fuse extending out from the top 

of the man’s turban.   

 

Appearing at the public hearing in defense of his religious obligation, Mr. Pan Chen argued the 

real reason the Town contemplated the amendment to the ordinance was that his business brought 

him into conflict with a Town Councilwoman, Lillian Flanagan, whom Mr. Pan Chen had 

successfully sued for a handsome sum.  Mr. Pan Chen offered to dispense with his ceremonial 

knife in the Town’s public buildings and to allow police officers and sheriff’s deputies to touch 

and scan his headdress.  Despite this, the Town of Touroville passed Resolution 2, amending 

Chapter 23 of the Town of Touroville’s code.3 

 
3 The challenged portions of the ordinance as follows:  

§ 23-1 Purpose: 

Facing the ever-increasing spiral of violence in public places and facilities as well as the ever-present threat of 

terrorism, the Town Board, having held a public hearing to consider the appropriate response to protect our citizens 

entering Touroville’s facilities and our public employees in the course of their duties and giving due consideration of 

relevant concerns, passed the following ordinance: 

§ 23-2 Definitions: 

As used in this chapter, the following terms have the meanings indicated:  

Headdress — is any article unnatural to the wearer that fully or partially covers the wearer’s head or face 

unless the said article is worn for a legitimate, verifiable medical purpose. or worn to comply with a genuine 

religious belief.  

Outerwear — includes shoes, coats, jackets, sweaters, scarfs, belts, and any duplicative layer of clothing. 

However, outerwear does not include the first outer layer of clothing, such as pants, overalls, shirts, 

blouses, skirts, dresses. 

§ 23-3 Entering the Town of Touroville Municipal Building: 

Be it enacted by the Town Council no person shall enter any building in which the Town of Touroville maintains 

public offices or in which the Town Court of the Town of Touroville is convened: 

a. without first removing his/her headdress; 

b. without first removing all decorative, fashionable, or protective outerwear; 

c. without first surrendering to a police officer or sheriff deputy on duty any pistol, firearm, rifle, or any 

instrument capable of discharging a shot, pellet, or bullet; and 

d. without first surrendering to a Touroville police officer or sheriff deputy on duty any knife, sword, or tool 
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On May 19, 2017, Mr. Pan Chen entered the Town’s municipal building.  Mr. Pan Chen used the 

main entrance and stood on the security screening line.  As Mr. Pan Chen waited, another person 

gasped and loudly exclaimed that it is that person from the newspaper.  Michael Russo, a 

Touroville Town Police Officer, approached Mr. Pan Chen and told him to remove his hat, jacket, 

belt, and shoes.   

 

Mr. Pan Chen removed everything but his turban.  Officer Russo explained to Mr. Pan Chen that 

the Town changed its law, and Mr. Pan Chen is required to remove anything on top of his head.   

Mr. Pan Chen then told Officer Russo that his head covering has a significant religious purpose, 

and he cannot remove it in public.   

 

Officer Russo told Mr. Pan Chen that “he does not care” and that “he is just doing his job.”  Then 

Officer Russo told Mr. Pan Chen that if he did not submit to security screening, he would have to 

leave the building.  Mr. Pan Chen told officer Russo that he could not leave the building as he has 

urgent business in the Town’s Court.  Officer Russo told Mr. Pan Chen that he would arrest him 

if he did not comply with the security process, or leave the building.  Finally, Mr. Pan Chen 

collected his items and left the building.  

 

On July 12, 2017, Mr. Pan Chen filed a Complaint under 42 U.S.C. 1983 in the State of Fuchsberg 

Supreme Court against the Town of Touroville.  According to the tenets of the Petitioner’s religion, 

he and other Sikhs must wear a turban.  They may not cut their hair.  The style of a Sikh turban is 

far more complicated than the removable turban worn in Arab and Hindu cultures.  If tied too 

tightly, the headdress can be uncomfortable; too loose, it will unravel and fall off.  

 

The Complaint alleged infringement of his right to the free exercise of his religion in that the law 

required him to choose between adherence to religious tenets or the discharge of his business 

affairs.  Petitioner seeks (a) monetary damages, (b) a declaration that the challenged ordinance is 

unconstitutional either on its face or as applied, and (c) an injunction against enforcement of the 

ordinance. 

 

On September 12, 2017, the Town moved to dismiss the Petitioner’s July 12, 2017, Complaint, 

claiming the Town ordinance did not violate the First Amendment because the Town designed the 

modification of its ordinance to protect the safety of the general public in the Town’s facilities.  

Further, the Town claimed it modified its ordinance to address the security concerns of the Lander 

County Sheriff and the police chief who testified that the Town needed uniform security measures 

to ensure the safety of the Town’s employees and visitors.  The Town argued that its new ordinance 

is a reasonable measure enacted to further the administration of government.  

 

At the hearing, the court heard extensive testimony on the difficulty of removing and replacing a 

Sikh turban.  Mr. Pan Chen performed a demonstration to show the difficulties of removing and 

reapplying his turban.  As part of the religious obligation, Sikh men allow their hair to grow uncut.  

 
capable of cutting through the skin. 

§23-12 Penalties for Offenses: 

Any person who willfully violates this chapter is guilty of a misdemeanor.  Any person who negligently violates this 

chapter may be subject to civil penalties provided herein. 
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To properly fit the turban, Sikhs pull their hair atop their head in a bun to stuff it under a patka, 

which is an under–turban that is smaller than the turban used to hold the regular full turban in 

place.  

 

A proper fitting of the under-turban is accomplished by first twisting the strands of hair together 

into a thick rope.  The rope of hair is then looped into a slip knot atop the head.  Once this is 

accomplished, the Sikh ties the patka into his hair.  After that, a Sikh prepares to put on his outer 

turban.  The Sikh drapes the turban over the head.  Holding a corner in each hand, the Sikh ties the 

corners from the front to the back of his head, twirls the corner strings around the knot, wraps the 

ends around the front of the knot, and ties the ends to the back of a hair knot.   

 

Mr. Pan Chen told the court that it takes approximately ten minutes to remove and reapply the 

turban.  Moreover, Mr. Pan Chen told the court that it is an affront to his dignity to remove his 

turban in the presence of the public or even in a private room.  Mr. Pan Chen said that a Sikh is 

only supposed to remove his turban in the privacy of his home and only around members of his 

family.  Moreover, Hindu and Arab turbans are more easily donned and removed, whereas the 

Sikh’s turban can take more than ten minutes to remove and reapply. 

 

After the hearing held on November 20, 2018, the Honorable Marion A. Perone issued an Order 

granting the Town’s Motion to Dismiss.  The Order references the “reasons stated on the record in 

open court,” which included Judge Perone’s finding the Petitioner’s claims do not rise to an 

infringement of religion given the Town’s need to promote safety.  The Order of the trial court 

was affirmed by the Appellate Division of the Fuchsberg Supreme Court on April 18, 2019. 

  

 

DISCUSSION 

 

A. Parties’ Contentions 

 

First, the Petitioner argues that a compelling government interest is required to justify restrictions 

on the free exercise of religion.  In support of this position, the Petitioner cites to a mix of state and 

federal cases that concern religious garb in a courtroom setting and public access to the courthouse.  

See Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978); Spanks-El v. Finley, No. 85 C 

9259, 1987 WL 10307 (N.D. Ill. Apr. 30, 1987), aff'd, 845 F.2d 1023 (7th Cir. 1988); O'Reilly v. 

New York Times Co., 692 F.2d 863 (2d Cir. 1982); State v. Tate, 682 N.W.2d 169 (Minn. Ct. App. 

2004); Tyson v. Damore, No. CIV.A. 03-5297, 2004 WL 1837033 (E.D. Pa. Aug. 13, 2004); Close-

It Enterprises, Inc. v. Weinberger, 64 A.D.2d 686, 407 N.Y.S.2d 587 (1978);  In re Palmer, 120 

R.I. 250, 386 A.2d 1112 (1978).  The Petitioner further argues that the governmental interest in 

safety and security does not outweigh the individual’s freedom of choice in religious preference.  

Matter of Rivera v. Smith, 63 N.Y.2d 501 (1984).  Mainly, the Petitioner requests that this court 

distinguish his claim from Employment Division Department of Human Resources of Oregon v. 

Smith, 494 U.S. 872 (1990), which established that laws of general applicability are subject to the 

rational basis test.  Instead, the Petitioner argues for this court to apply the strict scrutiny test, which 

was established in Sherbert v. Verner, 374 U.S. 398 (1963).  Finally, the petitioner argues that even 

if the court does apply the holding of Smith, the court should find the Town Ordinance 
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unconstitutional because the Town did not neutrally craft its ordinance.  See Church of the Lukumi 

Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993). 

 

In arguing for affirmance of the decision of the Fuchsberg lower courts, the Town disagrees with 

the Petitioner that the ordinance must be subject to strict scrutiny review.  First, the Town argues 

that a neutral law of general applicability is subject to mere rational basis review.  Smith, 494 U.S. 

at 872.  Furthermore, the Town of Touroville asserts that even if the court distinguishes the 

Petitioner’s claim from the precedent set forth in Smith, the Petitioner’s claim will fail.  

Specifically, the Town disputes the analogy to the courtroom cases cited by the petitioner.  The 

Town argues the cases cited involve courtroom etiquette, not the security of the building.  Further, 

the Petitioner cites to cases that concern criminal and civil defendants.  The Town argues that it is 

the Petitioner’s choice to enter the municipal building to conduct business and commence lawsuits, 

whereas witnesses and civil and criminal defendants have no such choice.  See United States v. 

Lee, 455 U.S. 252 (1982); see also Spanks-El v. Finley, No. 85 C 9259.  Finally, Touroville 

contends that even if the court finds that there must be a compelling reason, its ordinance has 

many.  The safety of the public and public employees is the proper, paramount, and predominant 

concern in the equation.  Spanks-El, No. 85 C 9259, 1987 WL 10307; Matter of Shahid v. 

Coughlin, 444 N.Y.S.2d 264 (3d Dept. 1981) aff’d 56 N.Y.2d 987 (1982).   

 

B. Standard of Review 

 

The standard of review for granting a motion to dismiss in Fuchsberg courts is well-settled.  We 

assume the truth of the well-pleaded factual allegations of the complaint, including the reasonable 

inferences that may be drawn from those allegations; however, only a complaint that states a 

plausible claim for relief will survive a motion to dismiss.  Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 551 (2009).    

 

C. Analysis 

 

I.  Free Exercise of Religion and Laws of General Applicability 

 

The First Amendment to the United States Constitution prohibits Congress from enacting laws that 

prohibit the free exercise of religion.  U.S. Const. amend. I.  In 1940, by way of the Fourteenth 

Amendment, the U.S. Supreme Court incorporated the language of the First Amendment as 

applying to the states.  Cantwell v. State of Connecticut, 310 U.S. 296, 303 (1940).  “The First 

Amendment declares that Congress shall make no law respecting an establishment of religion or 

prohibiting the free exercise thereof.  The Fourteenth Amendment has rendered the legislatures of 

the states as incompetent as Congress to enact such laws.”  Id.   

Under the First Amendment, a person has the right to “believe and profess whatever religious 

doctrine one desires.”  Smith, 494 U.S. at 877.  While a person may believe and profess these 

beliefs, he cannot always practice them in any way he desires.  Under the U.S. Supreme Court’s 

First Amendment jurisprudence, it is clear that a person’s genuine religious beliefs do not exempt 

him from neutral laws of general applicability.  Smith, 494 U.S. at 879.  When a neutral law of 

general applicability is challenged, the proper test is rational basis.  Id.  Moreover, in Smith, the 
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Court held that a neutral law of general applicability is not subject to the Sherbert4 test; those laws 

face a mere rational basis review.  Id. at 883.   

Nevertheless, the Petitioner argues that the Sherbert test should apply.  The Sherbert test requires a 

court to balance the government actions that substantially burden the free exercise of religion 

against the government’s purported compelling interest.  Id.  The Smith Court held that subjecting 

a state’s laws to a compelling interest test “would be courting anarchy” because many laws 

currently on the books would not meet that test.  Id. at 888.  Because of the diversification of 

religious practices in our “cosmopolitan nation,” it is impractical to invalidate every ordinance that 

conflicts with a person’s purported religious beliefs.  Id. at 888.  Therefore, if the underlying 

ordinance is constitutional, then there cannot be a religious exemption.  Id. at 890.   

We hold the Touroville ordinance is a neutral law of general applicability and is subject to rational 

basis review.  The ordinance satisfies this legal hurdle.  Therefore, the Town of Touroville’s 

ordinance is constitutional. 

Here, the Petitioner is asking this court to overturn Smith and find that all laws that hinder the free 

exercise of religion in a courthouse must have a compelling interest in order to survive judicial 

review.  The Smith Court made it clear that it is too cumbersome for states to apply this test to 

neutral statutes of neutral applicability.  Smith, 494 U.S. at 888. 

 

If, however, we were to distinguish the Petitioner’s case from the U.S. Supreme Court’s precedent 

under Smith, the Petitioner’s argument would still fail.  Prior to Smith, the U.S. Supreme Court 

carved out several exceptions to a person’s fundamental right to freely exercise his religion.   

The Petitioner’s argument would not only fail under the Smith and Sherbert test; the Petitioner's 

argument would fail under the strict scrutiny test used in other First Amendment cases.   

First, when a person’s free exercise of religion encroaches on the state’s “undoubted power to 

promote the health, safety, and general welfare” of its citizens, a state can regulate “religiously 

grounded conduct.”  Wisconsin v. Yoder, 406 U.S. 205, 219 (1972).  Nonetheless, the Court held 

the state’s power to protect its citizens' “health, safety, and general welfare” is not a broad grant to 

use the state’s police power to trample over a person’s fundamental right to exercise his religion 

freely.  Id.  The state must demonstrate it has a compelling interest, one of the “highest order,” and 

the state does not have less restrictive means that can preserve a person’s “legitimate claims to the 

free exercise of religion.”  Id.  

Here, the Town of Touroville crafted its ordinance at the bequests of Police Chief Coyner and 

Sheriff Mackay.  The Town’s stated purpose in enacting the ordinance was to promote the safety 

of the Town’s employees and visitors to the Town’s Court and offices.  Chief Coyner testified he 

suspected visitors to the Town’s building were smuggling contraband into the building by placing 

it into their headdresses.  Moreover, Sherriff Mackay testified to the fact that the Town’s court 

handled civil and criminal matters, and keeping smuggled contraband out of the reach of criminal 

defendants was a paramount safety concern of his office.  Therefore, because the Town crafted its 

 
4 Sherbert v. Verner, 374 U.S. 398 (1963). 
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ordinance to protect the safety of visitors to the Town’s municipal building, the Petitioner’s claim 

fails under the Yoder holding.  

Second, when a person voluntarily engages in commercial activity, he may not be able to escape 

the ordinance regulating his commercial activities based on religious grounds.  Lee, 455 U.S. at 

260.  In Lee, the Court held  “[w]hen followers of a particular sect enter into commercial activity 

as a matter of choice, the limits they accept on their conduct as a matter of conscience and faith are 

not to be superimposed on the statutory schemes which are binding on others in that activity.”  Id. 

at 261.  When a person engages in a voluntary commercial activity, his religious beliefs do not 

exempt him from neutral laws.  Therefore, the person with the religious objection to a neutral law 

concerning voluntarily commercial activity “shoulder[s] the burden of demonstrating that there is 

a unique reason for allowing him a special exemption from a valid law of general applicability.”  

Id. at 262 (Stevens, J., concurring). 

Here, the Petitioner’s argument is similar to Lee’s argument.  The Petitioner asserts he enters the 

Town building to conduct business activities.  His business activities occur on both the town office 

and court sections of the building.  The Petitioner’s primary concern is the length of time it will 

take to remove and reapply his turban.  We find that this argument lacks merit.  The Petitioner has 

the option to plan accordingly and leave enough time to pass through the building’s security.  

Moreover, the Petitioner has the choice not to conduct his business at the town building.      

We choose not to apply the Sherbert test.  However, if we were to apply the Sherbert test, the 

Petitioner’s argument would once again fail.   

Spanks-El v. Finley is on point to the case at bar.  No. 85 C 9259.  In Spanks-El, the court held the 

Cook County Sheriff’s Office (“Sheriff”) could require a visitor to remove religious garb before he 

entered the Richard J. Daley Center (“Daley Center”).  Similar to Touroville’s municipal building, 

the Daley Center is a public building that houses courts and offices for the City of Chicago and 

Cook County, Illinois.  The Sheriff’s Office required all visitors of the Daley Center to remove 

their hats for visual inspection temporarily.  Id. at *1.   

In Spanks-El, the plaintiff refused to comply with a deputy sheriff’s order to remove his “fez” for 

visual inspection.  Id.  Therefore, the deputy sheriff denied him access to the building.  Id.  The 

plaintiff brought an action alleging the deputy sheriff’s refusal of entry violated his right to freely 

exercise his genuine religious belief.  Id.  Moreover, the plaintiff alleged the denial of his right to 

freely exercise his religion caused him a “great financial loss when a trial judge in a will contest 

ruled against him due to the plaintiff's inability to be present in the courtroom to give testimony.”  

Id.  

In Spanks-El, the Northern District of Illinois used the strict scrutiny test, which the Seventh Circuit 

summarily affirmed.  The court held that “so long as courts have a compelling interest in 

maintaining, as far as is possible, security from danger, the state is entitled to ask that persons 

seeking courthouse access submit to a brief inspection of those personal articles that reasonably 

pose a security risk.”  Id. at *3.  Specifically, the government has a compelling interest to ensure 

“the safety and security of the courtroom, court personnel, observers and litigants, and the judge. . 

. .”  Id. at *3.  The plaintiff argued that the government could use a less restrictive means, such as 
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a magnetometer.  However, the court held even if a magnetometer were available it may not detect 

“all security-breaching items, such as a plastic gun or bomb. . . .”  Id.  

  

II. Animus Directed Towards the Free Exercise of Religion 

As stated above, the Court in Smith held that neutral laws of general applicability do not interfere 

with a person’s right to the Freely Exercise of his religion.  Smith, 494 U.S. at 872.  However, three 

years after Smith, the Supreme Court clarified its decision.  See Church of the Lukumi Babalu Aye, 

508 U.S. 520.  In the Church of the Lukumi Babalu Aye, the Court held the Smith test is a two-part 

test.  Id.  Neutral and generally applicable are interrelated concepts.  Id. at 531.  Failure of the Town 

“to satisfy one requirement is a likely indication that the other has not been satisfied.”  Id.  

Therefore, if evidence exists that the Town enacted its ordinance with a discriminatory purpose, a 

court would be free to use strict scrutiny. 

First, the Petitioner argues the Town enacted its ordinance with animus towards him and other 

Sikhs.  To prove this, the Petitioner points to the hostile Town Council hearing.  During the public 

comment phase of the Town Council hearing, Touroville residents made disparaging remarks about 

people who wear religious headdresses.  Specifically, the Petitioner cites the front page of the 

Lander County Times.  The newspaper’s front page depicted a resident wearing a t-shirt, which the 

Petitioner argues is a caricature of him wearing a bomb on his head.   

We find the Petitioner’s claim does not rise to the level required by Supreme Court precedent.  

Church of the Lukumi Babalu Aye, 508 U.S. at 520.  Like the court in Church of the Lukumi Babalu 

Aye, Touroville noted it modified its ordinance to satisfy the concerns of its citizens.  Church of 

the Lukumi Babalu Aye, Inc., 508 U.S. at 527.  However, unlike the Church of the Lukumi Babalu 

Aye, Touroville Town Council members did not make disparaging remarks about the Petitioner’s 

religion.  In Church of the Lukumi Babalu Aye, members of the city council, stated on the record, 

to the applause of the audience, that other countries outlawed Santeria and placed people who 

practice Santeria in jail.  Id. at 541.  Here, the Town Council did not address any of the disparaging 

comments or make comments about religion.  Instead, the Town Council limited their comments 

and questions to the safety of the Town’s municipal building.  

A court must look to the actions of the decision-makers, the members of the Town Council.  See 

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm'n, 138 S. Ct. 1719 (2018).  In 2018, 

the U.S. Supreme Court held a state violated a person’s right to freely exercise his religion when 

the members of a state “decision-making body” displayed extreme hostility to a person’s genuine 

religious beliefs.  Id. at 1731-32.  In Masterpiece Cakeshop, the Court held that unaddressed official 

expressions of hostility are inconsistent with the Free Exercise of religion.  Id.   

Here, town and county officials testified to the Town Council about the need of the Town to create 

a uniform security process for all people who enter the Town’s municipal building.  The chief of 

Touroville Police Department and the Lander County Sheriff testified about their security concerns.  

The boisterous comments about people who wear religious headdresses were limited to Town 

residents.  Members of the Town Council did ask county and town officials questions; however, 

unlike Church of the Lukumi Babalu Aye, Town Council members did not address specific 
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comments or questions raised by the residents.  Instead, the Town Supervisor thanked the public 

speaker for his comment and called the next speaker slated.   

Second, the Petitioner cites the minutes of Town Council hearing.  The minutes recorded several 

residents claiming the Town discriminated against “real Americans” since the Town allowed 

religious observers to wear large headdress; whereas, the Town prohibited the “real Americans” 

from wearing “cowboy, ranch, and baseball hats.”   

We find that the Petitioner’s argument lacks merit.  The Petitioner presents evidence that residents 

were hostile at the Town Council hearing.  However, the Petitioner does not sufficiently link the 

comments of the residents to the actions of the Town Council.  A person is entitled to neutral 

considerations of his religious objections.  Masterpiece Cakeshop, 138 S. Ct. at 1732.  Moreover, 

the Town’s rules of procedure prevent Town Council members from addressing public comments.   

Third, the Petitioner argues the ordinance has a discriminatory impact on the Free Exercise of his 

religion.  The Petitioner alleges that the ordinance prevents him from entering the Town’s 

municipal building.  The Petitioner argues it is his genuine religious belief that he cannot remove 

his turban outside of his home or in the accompaniment of people who are not family.  Moreover, 

the Petitioner claims that even if he were to submit to the inspection of his turban, the length of 

time it takes to remove and reapply his turban would have a discriminatory impact.   

The discriminatory impact of an ordinance does not prove a legislature’s discriminatory intent.  

Washington v. Davis, 426 U.S. 229, 242 (1976).  Instead, we must look to the totality of the 

circumstances “as evidenced by such factors as disproportionate impact, the historical background 

of the challenged decision, the specific antecedent events, departures from normal procedures, and 

contemporary statements of the decisionmakers. . . .”  Vill. of Arlington Heights v. Metro. Hous. 

Dev. Corp., 429 U.S. 252, 253 (1977).  Moreover, a “presumption of good faith [] must be accorded 

[to] legislative enactments. . . .”  Miller v. Johnson, 515 U.S. 900, 916 (1995).   

To prove discriminatory impact, the dissent would have us scrutinize the entire legislative history 

of the Town’s ordinance, which includes statements from Town residents and newspaper articles 

about the hearing.  However, the Masterpiece Cakeshop Court clearly stated and reaffirmed the 

decision in Church of the Lukumi Babalu Aye.  We must look to the official actions of the Town.  

Masterpiece Cakeshop, 138 S. Ct. at 1731.  Official actions of the Town can include the language 

of the ordinance and statements of the decision-makers.  Id.  Unaddressed comments from residents 

of the Town are not official actions.  

However, even if this court scrutinizes the Town residents’ comments, the comments of a few 

residents do not equate to a discriminatory intent by the Town.  Isolated remarks from the Town’s 

residents “are entitled to little or no weight, particularly when they are unclear or conflict with one 

another.”  Murphy v. Empire of Am., FSA, 746 F.2d 931, 935 (2d Cir. 1984).  The court should 

look at the official report of the legislative body.  Id.  Here, the town did not issue an official report.  

This court chooses to look at the minutes of the Town Council meeting.  Specifically, Chief Coyner 

and Sheriff Mackay’s reported comments.  Therefore, we find the comments of the Town’s 

residents are isolated and do not reflect the legislative intent of the Town Council.  
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Finally, the Petitioner alleges the Town Councilwoman, who sponsored the change to the 

ordinance, specifically targeted the Petitioner.  The Petitioner offers evidence that he won a 

significant civil award against the Town Councilwoman, who sponsored the ordinance.  Further, 

the Petitioner argues the Town Councilwoman sponsored the change to the Town’s ordinance to 

prevent the Petitioner from filing more lawsuits against her.   

In interpreting Masterpiece Cakeshop, lower courts have declined to use that case as a warrant to 

strike a regulation that promotes public safety based on the motives of one legislator.  F.F. on behalf 

of Y.F. v. State, No. 4108-19, 2019 WL 6709264, at *8 (N.Y. Sup. Ct. Dec. 3, 2019).  Motivations 

of one or a few legislators do not “transmute the collective decision of the [] [l]egislature and 

[executive] to repeal [a] religious exemption from a neutral law of general applicability to one that 

targets religious beliefs.”  Id.   

Here, the Petitioner essentially argues the Town Councilwoman, motivated by her self-interest, 

discriminated against the Petitioner’s free exercise of religion.  This is the Petitioner’s weakest 

argument.  To support this argument, the Petitioner presented a judgment that demonstrated he won 

a substantial award from the councilwoman.  However, the Petitioner does not offer concrete 

evidence to support this claim of discrimination.  Moreover, the minutes of the Town hearing does 

not support the Petitioner’s contention.  Even if self-interest motivated the councilwoman’s 

sponsorship of the legislation, this court will look to the collective legislative intent, which is 

promoting safety in town buildings. 

Nevertheless, even if we were to find the Town legislature acted with animus, the Petitioner’s 

argument would fail the Sherbert test.  As stated above, in section I of the opinion, the government’s 

compelling interest is to protect the safety of its courthouses.  Spanks-El v. Finley, No. 85 C 9259.  

Touroville’s compelling interest in providing a safe municipal budding for visitors and town 

employees outweighs the Petitioner’s religious need to keep his turban on when he enters a secured 

public building.         

*** 

Thus, we hold the Touroville Ordinance is a neutral ordinance of general applicability because it 

satisfies the rational basis test and does not demonstrate animus to Pan Chen.   

We affirm the judgment of the lower court.  

 

LAKELAND, J.: concurring, in part, but dissenting in the judgment. 

The majority concludes that the Sherbert test does not apply when a legislative body targets the 

free exercise of religion from an ordinance of general applicability.  The majority further holds that 

the law would survive rational basis scrutiny.  I respectfully disagree with the majority’s conclusion 

that the ordinance survives rational basis review as applied to Mr. Pan Chen. 

Mr. Pan Chen, a local businessman, visits the Town municipal building either to deal with 

municipal offices or to handle business in the Town Court.  Before the amendment of the ordinance 

requiring removal of headdresses upon entering the Town’s municipal building, Mr. Pan Chen 
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enjoyed a religious exemption.  There were no reported incidents involving Mr. Pan Chen in 

consequence of the exercise of his exemption.  A dispute with a member of the Council arose.  In 

reprisal, the Town amended the ordinance to eliminate the exemption that Mr. Pan Chen used to 

enjoy.  Given the personal animus, Mr. Pan Chen argues that a strict scrutiny test should judge the 

ordinance. 

The majority holds that (as the majority points out implies he agrees) the constitutionality of the 

ordinance is subject to the collective mindset of the legislative body.  See F.F. on behalf of Y.F. v. 

State, No. 4108-19, 2019 WL 6709264, at *8 (N.Y. Sup. Ct. Dec. 3, 2019).  However, I disagree.  

When a rogue legislator uses the force of government, under the guise of a law of general 

applicability, to inhibit the free exercise of religion, a higher level of scrutiny is warranted.  

Nonetheless, without a clear display of animus, a court should not subject the legislature to strict 

scrutiny, especially when the stated purpose of the law is to protect the safety of the government’s 

citizens.  Therefore, I believe something more than just rational basis is warranted.   

The First Amendment guarantees the free exercise of religion.  Only the strictest of scrutiny justify 

a breach of that guarantee.  United States v. Carolene Products Co., 304 U.S. 144, 152-53, fn4 

(1938); Slewett v. Bd. of Assessors, 438 N.Y.S.2d 544 (2d Dept. 1981).  Nevertheless, I see a 

difference between the exercise of religion in such things as prayer, proselytization, and religious 

education versus passive activities such as wearing religious garb.  See Pierce v. Society of Sisters, 

268 U.S. 510 (1925); Martin v. City of Struthers, 319 U.S. 141 (1943); Wisconsin v. Yoder, 406 

U.S. 205 (1972).   

The Town passed an ordinance that severely inhibits Mr. Pan Chen’s right to exercise his religion 

freely.  After years of exempting Mr. Pan Chen from removing his religious headdress, the town 

designed a law that appeared to be one of general applicability, but that it is intended to target Mr. 

Pan Chen.  As the majority points out, a neutral law of general applicability is subject to mere 

rational basis review.  See Employment Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 

872 (1990).  I agree with the majority; the Town did not demonstrate animus towards Mr. Pan 

Chen’s religion, which would subject the Town’s ordinance to strict scrutiny.  See Church of the 

Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993).   

However, what is involved in this ordinance is the prohibition of a public manifestation of religious 

affiliation.  The Town left secular exemptions intact.  There are occasions in which a legislative 

body or even a court may control the public manifestation of religion.  Matter of La Rocca v. Lane, 

37 N.Y.2d 575 (1975).  The state constitution of one of the original states recognizes “the liberty 

of conscience hereby secured shall not be so construed as to excuse acts of licentiousness, or justify 

practices inconsistent with the peace or safety of this state.” N.Y. Const. art. I, § 3. 

The test should be a “rational basis,” but it is a more stringent test than the toothless review of a 

“reasonable basis.”  A rational basis requires a firmer basis than "mere rationality" or a "rational 

relationship."  It requires a more penetrating analysis, a third standard falling between the traditional 

toothless review and strict scrutiny, allowing us to penetrate to the reality of the situation with 

which we are faced.  See Mar. for Life v. Burwell, 128 F. Supp. 3d 116, 125 (D.D.C. 2015) (“Were 

defendants to have their way here, rational basis review would have all the bite of a rubber stamp!”). 
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Rational basis review grants significant deference to the Town.  Romer v. Evans, 517 U.S. 620, 

632 (1996).  Nonetheless, we must “search for the link between classification and objective. . . .”  

Id.  We cannot become the “rubber stamp” for any legislation the Town passes.  Burwell, 128 F. 

Supp. 3d at 125.  Instead, we must use “the Equal Protection Clause; [to] provide[] guidance and 

discipline for the legislature, which is entitled to know what sorts of laws it can pass; and it marks 

the limits of our own authority.”  Romer, 517 U.S. at 632.   

In a close case, the court should require that the Town prove the rational relationship between the 

purpose of the ordinance and the legitimate government interest.  This ensures “that classifications 

are not drawn for the purpose of disadvantaging the group burdened by the law.” Id. at 633.  The 

“unusual character” of this ordinance and the discrimination it emanates requires that the court give 

teeth to the rational basis test.  Id. (quoting Louisville Gas & Elec. Co. v. Coleman, 277 U.S. 32, 

37–38 (1928)).   

Here, I feel the Town’s safety concerns are suspect.  The Town removed the religious exemption 

while leaving the medical exemption intact.  A person can easily sneak contraband into the 

courthouse by placing it in a medical device.  Therefore, we should have required the Town to 

prove a legitimate purpose for removing the religious exemption.  Medical devices are often more 

substantial and more cumbersome than religious garb.  Thus, if a person can smuggle contraband 

inside their religious garb, a person can do the same with a medical device.   

Nevertheless, the reality is that we are prohibiting the public manifestation of a religious affiliation 

under the guise of preserving public safety.  There is no evidence that Mr. Pan Chen's public 

demonstration of his religious preference endangers public safety.  Furthermore, public safety is 

dubious since the town left a secular exemption intact.  In the circumstance, I would defer to the 

legislative will by leaving the ordinance intact but declaring it unconstitutional as applied to Mr. 

Pan Chen in these circumstances.  

 

WINSTON, CJ., joined by RENNA, J., dissenting.   

We must decide whether the Town’s repeal of the religious exemption to its ordinance violated the 

First Amendment.  In my view, the Town’s actions were unconstitutional.  The majority is wrong 

for two reasons.   

First, the majority holds that rational basis applies because the Town’s ordinance is a neutral law 

of general applicability.  I disagree.  On its face, the Town’s ordinance appears neutral.  However, 

by looking at the minutes of the council hearing and newspaper articles from the Lander County 

Times, I feel that Mr. Pan Chen has demonstrated the Town acted with animus towards his genuine 

religious beliefs.  

Second, the majority finds that even if the Town acted with animus, or the court questions the U.S. 

Supreme Court’s opinion in Employment Division Department of Human Resources of Oregon v. 

Smith, the challenged ordinance would survive strict scrutiny.  I disagree.  The Town’s ordinance 

is not the least restrictive means to fulfill the Town’s compelling interest in securing its municipal 

building.   
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Moreover, the case at bar presents a ripe opportunity to revisit the holding in Smith.  Smith 

“drastically cut back on the protection[s] provided by the Free Exercise Clause.”  Kennedy v. 

Bremerton Sch. Dist., 139 S. Ct. 634, 637 (2019) (Alito, J., concurring).  The Court’s holding in 

Smith altered over a century of Frist Amendment jurisprudence and held that the accommodation 

of religious pluralism would “court[] anarchy.”   

Essentially, Smith created an American version of France’s laïcité (state secularism).  After Smith, 

states would not have to accommodate a person’s right to exercise his religion freely.  Unless, of 

course, a person could point to a smoking gun that showed the state acted with overt hostility 

towards his religious exercise.  See Church of the Lukumi Babalu Aye, Inc. v. Cty of Hialeah, 508 

U.S. 520 (1993) 

 

I.  Animus Directed at the Free Exercise of Religion 

In analyzing the neutrality of a regulation, a court begins with the text, “the minimum requirement 

of neutrality is that a law not discriminate on its face.”  Church of the Lukumi Babalu Aye, 508 

U.S. at 533.  However, neutral language is not proof positive of the ordinance’s neutrality.  The 

Town cannot craft its ordinance to “discriminate invidiously or any covert suppression of particular 

religious belief.”  Bowen v. Roy, 476 U.S. 693, 703 (1986).  “Subtle departures from neutrality” 

can demonstrate the Town’s discriminatory intent.  Gillette v. United States, 401 U.S. 437, 452 

(1971).  Further, if the Town’s ordinance is underinclusive, it may be constitutionally suspect.  

Church of the Lukumi Babalu Aye, 508 U.S. at 545.  

In its decision, the majority ignored an essential aspect of Masterpiece Cakeshop.  The Masterpiece 

Cakeshop Court affirmed Church of the Lukumi Babalu Aye.  The court is not limited to the official 

actions of the Town.  Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm'n, 138 S. Ct. 

1719, 1731 (2018).  “Factors relevant to the assessment of governmental neutrality include ‘the 

historical background of the decision under challenge, the specific series of events leading to the 

enactment or official policy in question, and the legislative or administrative history, including 

contemporaneous statements made by members of the decision-making body.’” Id. (quoting 

Church of the Lukumi Babalu Aye, 508 U.S. at 540).  

An ordinance can appear neutral on its face.  Moses v. Ruszkowski, 2019-NMSC-003, ¶ 43.  

However, a court should consider the historical aspects that can demonstrate a discriminatory 

purpose for enacting the ordinance.  Id.  Historical aspects can include the country, state, or town’s 

sentiments at the time the Town enacted the ordinance.  Id.  Also, a facially neutral ordinance can 

have a discriminatory purpose if it uses words as a code to allude to religion.  See Mitchell v. 

Helms, 530 U.S. 793, 828-29 (2000) (stating in dicta that a court could look to the historical uses 

of statute’s wording to determine its inferred meaning).  Categorically, in Mitchell, to refute the 

dissent, the majority used the wording of the proposed, but never enacted, Blaine Amendment to 

the U.S. Constitution.  Id.  The proposed Blaine Amendment used the words “religious sects.”  Id.  

In Mitchell, the majority wrote that it was an open secret that “religious sects” referred to Catholics.  

Id. at 830.  The majority found that the language “pervasively sectarian” was “born of bigotry, 

[and] should be buried now.”  Id. 
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Here, the Town referred to items that cover a person’s head as headdresses.  The town defined a 

headdress as “any article unnatural to the wearer that fully or partially covers the wearer’s head or 

face.”  TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-1.  However, Oxford’s Dictionary defines 

a headdress as “an ornamental covering or band for the head, especially one worn on ceremonial 

occasions.”  Furthermore, the Town did not use “hat” or “cap,” which are commonly known words.  

Oxford’s Dictionary defines a hat as “a shaped covering for the head worn for warmth, as a fashion 

item, or as part of a uniform.”  

I find the Town’s choice of wording suspect.  Oxford defines headdresses as “ceremonial” and 

“ornamental.”  Under Oxford’s definition, a baseball cap or a cowboy hat may not be a headdress.  

It seems the Town used headdress to target Mr. Pan Chen specifically.  The majority should have 

considered the Town’s use of the word headdress and the hostility directed to Mr. Pan Chen at the 

Town hearing.  Under the totality of the circumstances, it becomes clear that the Town enacted its 

ordinance to inhibit Mr. Pan Chen’s free exercise of his genuine religious belief.   

Nonetheless, the Town Council’s rules of procedure prohibited councilmembers from addressing 

the residents’ comments during the public comment portion of a Town Council meeting.  However, 

the Town Council should have admonished the hostile environment—on the record—before it 

enacted the ordinance.  Comments can “cast doubt on the fairness and impartiality” of a hearing.  

Masterpiece Cakeshop, 138 S. Ct. at 1721.  The Masterpiece Cakeshop Court held the hostility of 

comments made by decision-makers during an administrative hearing may show that officials acted 

with animus.  Id.   

Lower courts have interpreted that Masterpiece Cakeshop pertains to an “adjudicatory body tasked 

with deciding a particular case. . . .” See State v. Arlene's Flowers, Inc., 441 P.3d 1203, 1214 (2019).   

However, I would not limit Masterpiece Cakeshop solely to a tribunal setting.  Here, the Town 

Council had a hearing.  The Town Council called witnesses, the chief of the Touroville Police 

Department, and the Lander County Sheriff.  Also, the Town’s rules of procedure required the 

Town Council to give any resident who wanted to address the council two minutes.    

The Town Council could not censor or address the speakers, and the comments were flagrantly 

hostile to Mr. Pan Chen’s religious beliefs.  Some of the resident speakers mentioned Mr. Pan Chen 

by name.  One resident wore a t-shirt that depicted Mr. Pan Chen as a terrorist.  I understand the 

Town could not admonish these speakers during the public comment portion.  However, I feel the 

town had a duty to go on the record before the vote and distance the enactment of the ordinance 

from the outrageous conduct at the Town hearing.  

Moreover, I feel the Town adopted the sentiments of the unruly speakers.  The Touroville Police 

Chief and Lander County Sheriff testified that the Town’s municipal building needed uniform 

security procedures that applied to all visitors.  However, in the statement of purpose, the Town 

wrote that it modified its ordinance due to the threat of violence.  It was the resident speakers who 

spoke of terrorism.  Therefore, I feel the Town Council adopted the sentiments of the resident 

speakers.  Thus, the Town Council acted with animus.   

Next, the majority held the Town’s ordinance would withstand the strict scrutiny test.  I respectfully 

disagree.   
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The majority relies on Spanks-El v. Finley, a three-decade-old district court case.  No. 85 C 9259, 

1987 WL 10307 (N.D. Ill. Apr. 30, 1987), aff'd, 845 F.2d 1023 (7th Cir. 1988).  However, the case 

at bar differentiates Spanks-El.  In Spanks-El, the Cook County Sheriff’s Office had a preexisting 

rule that all visitors remove hats for a visual inspection.  Id. at *1.  Spanks-El occurred before Smith 

and Church of the Lukumi Babalu Aye; however, it is without contention the rule in question was 

a neutral rule of general applicability.  Moreover, the rule did not target Spanks-El’s since the rule 

was in effect before Spanks-El ever went to the Daley Center.   

Here, this is not the case.  Mr. Pan Chen is a frequent visitor to Touroville’s municipal building.  

The Town previously granted Mr. Pan Chen, and other religious observers, an exemption from the 

ordinance.  After an unruly hearing, the Town removed the religious exemption from the ordinance.  

However, the Town left the medical exemption intact.  The Town justified its statute due to violence 

and terrorism concerns. TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-1. 

The Town must demonstrate “that no alternative forms of regulation would combat such abuses 

without infringing First Amendment rights.  Sherbert v. Verner, 374 U.S. 398, 407 (1963).  Here, 

the Town did not demonstrate that there were no alternative forms.  Moreover, I feel the Town 

proved there is an alternative form of regulation since it left the medical exemption intact.  The 

medical exemption provides that a person can enter the town’s building without removing his 

headgear.   

Thus, I would hold that the Town acted with animus when it modified its building security 

ordinance.  

 

II. Review Employment Division v. Smith 

“[S]tare decisis applies with perhaps least force of all to decisions that wrongly denied First 

Amendment rights: ‘This Court has not hesitated to overrule decisions offensive to the First 

Amendment (a fixed star in our constitutional constellation, if there is one).’”  Janus v. Am. Fed'n 

of State, Cty., & Mun. Employees, Council 31, 138 S. Ct. 2448, 2478 (2018) (quoting Federal 

Election Comm'n v. Wisconsin Right to Life, Inc., 551 U.S. 449, 500 (2007) (Scalia, J., concurring 

in part and concurring in judgment) (internal quotation marks omitted)).   

“A court may recognize subsequent changes in either statutory or decisional law.”  Agostini v. 

Felton, 521 U.S. 203, 215 (1997).  It is okay to overrule Court precedent when the precedent is 

poorly reason or conflicts with current jurisprudence.  See Knick v. Twp. of Scott, Pennsylvania, 

139 S. Ct. 2162, 2178 (2019) (The Court could overrule a state litigation requirement for property 

takings because the rule was ill-founded and conflicted with other Court jurisprudence.). 

“[C]ontrary to Smith—the Framers did not intend simply to prevent the government from adopting 

laws that discriminated against religion.  [T]he historical record indicates that they believed that 

the Constitution affirmatively protects religious free exercise and that it limits the government's 

ability to intrude on religious practice.”  City of Boerne v. Flores, 521 U.S. 507, 550 (1997) 

(O’Connor, J., dissenting).   
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Hence, Smith created state-sponsored secularism.  Under Smith, a person must comport with the 

state’s secular interest even if that interest goes against his Free Exercise rights.   

The only exception is when a state acts with animus towards a person’s Free Exercise right.  See 

Church of the Lukumi Babalu Aye, 508 U.S. 520.  However, the animus test is a substantial burden 

for a plaintiff to overcome.  Thus, Smith removed the teeth from the Free Exercise Clause.  Without 

having a smoking gun, a person will always lose his right to Free Exercise when the government 

claims any secular interest.   

Thus, Justice Scalia’s opinion in Smith radically transformed the meaning of the First Amendment.  

Church of the Lukumi Babalu Aye, 508 U.S. at 574 (Souter, J., concurring, in part) (“Nor did Smith 

consider the original meaning of the Free Exercise Clause. . . .”)  Nonetheless, before Smith, the 

Court left the Free Exercise Clause alone for nearly one hundred years.  Id.  Moreover, “the Smith 

rule was not subject to ‘full-dress argument’ prior to its announcement.”  Id. at 571.  

 

Instead, in Smith, the petitioner and the state focused their arguments on whether the state had a 

compelling interest.  Id.  Thus, Justice Scalia authored a rogue, controversial opinion that scholars, 

politicians, and ordinary citizens find unfair and contradictory.  See Michael W. McConnell, Free 

Exercise Revisionism and the Smith Decision, 57 U. Chi. L. Rev. 1109 (1990). 

 

I feel—at a minimum—this Court should differentiate the case at hand from Smith.  Here, the Town 

removed a religious exemption.  Nevertheless, the Town left intact a similar exemption that serves 

a secular purpose.  Smith held the Free Exercise Clause did not exclude a person from laws of 

general applicability.  Here, the Court is holding that a state can exempt secular interests (medical 

devices) while it discriminates against a person’s fundamental rights.   

 

Moreover, scholars and justices of the Supreme Court have written for the need to relook Smith.  

See Kennedy, 139 S. Ct. at 637 (Alito, J., joined by Thomas, Gorsuch, and Kavanaugh, JJ., 

concurring in denial of certiorari); see City of Boerne, 521 U.S. at 566 (Breyer, J., dissenting) 

(“[T]he Court should direct the parties to brief the question whether [Smith] was correctly 

decided[.]”); Id.. at 544-45, 565 (O'Connor, J., joined by Blackmun, J.) (“[I]t is essential for the 

Court to reconsider its holding in Smith. . . .”); Lukumi, 508 U.S. at 559, 559, 571-77 (Souter, J., 

concurring) (“[I]n a case presenting the issue, the Court should re-examine the rule Smith 

declared.”); see Smith, 494 U.S. at 907-09 (Blackmun, J., joined by Brennan and Marshall, JJ., 

dissenting) (criticizing the majority). 

 

It is time to give back meaning to the Free Exercise Clause.  I respectfully dissent in today’s 

decision.   
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IN THE 

SUPREME COURT OF THE UNITED STATES 

 

PAN CHEN 

Petitioner-Appellant, 

 

v. 

 

TOWN OF TOUROVILLE 

Respondents-Appellees. 

 

 

ORDER 

 

Petition for Writ of Certiorari to the Fuchsberg Court of Appeals is GRANTED.  

 

The issues before the Court are: 

 

(1) Whether a law prohibiting the wearing of religious garb violates the Free Exercise Clause 

when the law exempts similar items worn for secular reasons? 

 

(2) Did the Town of Touroville act with animus when it removed the religious exemption from 

§23-2 of the Town's code? 
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Appendix 

 EXCERPTS FROM THE CODE OF THE TOWN OF TOUROVILLE   

CODE OF THE TOWN OF TOUROVILLE 

COUNTY OF LANDER 

STATE OF FUCHSBERG 

Chapter 23: SECURITY OF THE TOWN OFFICES AND COURT 

§ 23-1 Purpose: 

Cite as: TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-1. 

Facing the ever-increasing spiral of violence in public places and facilities as well as the ever-

present threat of terrorism, the Town Board, having held a public hearing to consider the 

appropriate response to protect our citizens entering Touroville’s facilities and our public 

employees in the course of their duties and giving due consideration of relevant concerns, passed 

the following ordinance: 

§ 23-2 Definitions: 

Cite as: TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-2. 

As used in this chapter, the following terms have the meanings indicated:  

Headdress — is any article unnatural to the wearer that fully or partially covers the wearer’s 

head or face unless the said article is worn for a legitimate, verifiable medical purpose. or 

worn to comply with a genuine religious belief.  

Outerwear — includes shoes, coats, jackets, sweaters, scarfs, belts, and any duplicative 

layer of clothing. 

However, outerwear does not include the first outer layer of clothing, such as pants, 

overalls, shirts, blouses, skirts, dresses. 

§ 23-3 Entering the Town of Touroville Municipal Building: 

Cite as: TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-3. 

Be it enacted by the Town Council that no person shall enter any building in which the Town of 

Touroville maintains public offices or in which the Town Court of the Town of Touroville is 

convened: 

a. without first removing his/her headdress; 

b. without first removing all decorative, fashionable, or protective outerwear; 

c. without first surrendering to a police officer or sheriff deputy on duty any pistol, firearm, 

rifle, or any instrument capable of discharging a shot, pellet, or bullet; and 
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d. without first surrendering to a Touroville police officer or sheriff deputy on duty any knife, 

sword, or tool capable of cutting through the skin. 

§23-12 Penalties for Offenses: 

Cite as: TOUROVILLE, FUCHSBERG, MUNICIPAL CODE § 23-12. 

Any person who willfully violates this chapter is guilty of a misdemeanor.  Any person who 

negligently violates this chapter may be subject to civil penalties provided herein. 

.  
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EXCERPTS FROM THE MINUTES OF THE TOWN COUNCIL MEETING ON MAY 16, 2017 

TOWN COUNCIL MEETING MINUTES 

TOWN OF TOUROVILLE 

May 16, 2017 

7:00 PM 

 

Supervisor Edward M. Buri Presiding 

 

Present:  Council Member Houghton 

   Council Member Smith 

   Council Member Flanagan 

   Council Member McCartney 

   Council Member Corgan 

   Supervisor Buri  

 

Also Present:  Victor Coyner, Chief of the Touroville Police Department  

   Carol Mackay, Lander County Sheriff 

   Daniel Collins, Town Attorney 

   Paula Hubbard, Town Clerk  

   

Meeting opened with a moment of silence for the remembrance of fallen law enforcement officers 

and veterans of foreign wars.  

 

Supervisor Buri gave the Pledge of Allegiance. 

 

Town Clerk Hubbard read the minutes of the regular meeting of April 19, 2017.  Council Member 

Houghton moved to accept the April 19, 2017 minutes.  Council Member Corgan seconded, and 

the minutes were accepted unanimously. 

 

PRIVILEGE OF THE FLOOR 

 

Pan Chen, 151 Motor Pike, expressed concerns that the Town did not respect the free exercise of 

religion.  He mentioned that a newly proposed amendment to the Town Code would prevent him 

from entering the Town’s public building.  Further, Mr. Pan Chen accused Council Member 

Flanagan of discrimination and claimed that Council Member Flannagan sponsored the 

modification to prevent Mr. Pan Chen from using the Town Court to sue Council Member 

Flanagan.   

 

Daniel Johnson, 327 Mill Street, read from a prepared statement where she claimed that radical 

religions are taking over America one small town at a time.  Ms. Johnson stated Touroville was 

next, and the Town needed to pass aggressive laws to combat people who do not conform to the 

American way.  
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Jonathan Martin, 33 Jefferson Boulevard, claimed the Town discriminated against “real 

Americans.”  Mr. Martin mentioned that the town allowed certain people to wear “weird bulky 

things on their heads” but did not allow him to wear his cowboy hat.   

 

Trevor Jackson, (refused to give address) expressed concerns that the Town allowed “terrorists” 

to enter the Town Building without going through a full security check.    

 

Connie Hudson, Securite USA, addressed the Council, stating that she works for Securite USA, 

which is a company the Town contracts with for screening devices.  Ms. Hudson said she wanted 

to introduce herself because she is the new regional sales representative.  Ms. Hudson provided the 

town with her business card and sales packet.   

 

Debra Lax, 735 Lexington Road, an employee of the Town and president of the Touroville 

Municipal Workers Union (“TMWU”), spoke in favor of the Town passing a new ordinance that 

would enhance the security of town buildings.  Ms. Lax claimed her and members of the TMWU 

feared for their safety because foreigners exempted themselves from security screening.  Ms. Lax 

said the town needed to create a uniform security process for all people who enter “her workplace,” 

the Town’s municipal building.    

 

Sarah Smyth, 2206 Maple Road, addressed the Council in support of the reappointment of Victor 

Coyner as Chief of the Touroville Police.  Ms. Smyth told the Town Council that Chief Coyner 

keeps the Town safe from terrorist attacks.  Also, Ms. Smyth wanted to know how the town intends 

to keep her children safe.  

 

 

PUBLIC HEARING 

 

 

At 7:45 PM Supervisor Buri asked the Town Clerk to read the notice of Public Hearing 

concerning amending Chapter 23, Security of the Town Offices and Court, Section 2 of the 

Code of the Town of Touroville 

 

Supervisor Buri declared the hearing open at 7:49 PM   

 

Chief Coyner, of the Touroville Police Department, addressed the Council in support of amending 

the ordinance.  Chief Coyner spoke about the need to secure the town building.  Chief Coyner stated 

that he feared people were smuggling contraband into the town building by placing items under 

elaborate headgear.   

 

Sheriff Mackay, of the Lander County Sheriff’s Office, spoke about the need to secure the 

courthouse.  Sheriff Mackay explained that the Town’s municipal building housed both town 

offices and its court.  Sheriff Mackay told the Town Council that it needed to create a uniform 

security policy to enter the town building.  Sheriff Mackay said without a uniform security process, 

people could smuggle contraband into the Town’s Court and give the items to criminal defendants.   
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Daniel Collins, Touroville Town Attorney, spoke about the lawfulness of the proposed 

modification to the ordinance.  Mr. Collins stated that modification of the ordinance is lawful 

because it provides for the security of the Town’s municipal building.   

 

Supervisor Buri declared the hearing closed at 8:30 PM 

 

 

LOCAL LAW 

 

Proposed Local Law No. 7 of 2017 – A Local Law Amending Chapter 23 of the Touroville 

Town Code Entitled Security of the Town Offices and Court by Amending Section 2 Entitled 

“Definitions.” 

 

MOTION TO:  Adopt (Pass) [unanimous]  

MOTION BY:  Council Member Flanagan 

SECOND BY:  Council Member Smith 

AYES:   Houghton, Smith, Flanagan, McCartney, Corgan, Buri  

 

ADJOURNMENT 

 

At the call of the chair, the meeting was duly adjourned at 9:30 PM by a motion of Council 

Member Houghton, seconded by Council Member McCartney and carried with all voting in 

favor thereof.   

 

 

Paula Hubbard  

Town Clerk  

  



26 

 

LANDER COUNTY TIMES 

Packed Touroville Meeting Gets Heated  

Posted May 16, 2017, 11:07 PM 

By Jonathan Buchannan | Times Staff   

TOUROVILLE – In a packed meeting of the Touroville Town Council, after residents voiced 

concerns, the Council passed an ordinance to tighten security.  At the meeting, Touroville residents 

spoke about “newcomers” who are circumventing security.  Residents alleged that people are using 

an old and often overlooked exemption in the Touroville Town Code to avoid security screening.   

The residents appeared to direct their comments and frustration at Pan Chen.  Chen is a well-known 

businessman in Lander County.  Chen owns Body Talk, a night club on the outskirts of Touroville.  

The audience booed Chen when he told the Council he needed the exemption because his religion 

prohibits him from removing his turban in public.  The Town Clerk, Paula Hubbard, told the 

audience to quiet down.  However, the audience continued to cheer and jeer as people spoke.  

Five residents spoke in favor of modifying the Town’s ordinance.  The modified ordinance will 

require all visitors to the Town’s municipal building to conform fully with the security screening.  

Most residents felt the Town needed to take a hardline on terrorists.   

Daniele Johnson, a thirty-year resident of the Town, spoke about how radical terrorists are taking 

over America.  Johnson claimed that Touroville needed to fortify, or the terrorists will take the 

“charm out of the place she calls home.”  

Debra Lax, an administrative assistant to Councilwoman Flanagan, spoke about how she feels 

unsafe in the municipal building.  Lax stated that she works in the building, and it concerns her that 

the town allows “that man [Chen] to walk around without going through the same security process 

as all the other visitors.”  Lax further stated that as president of the municipal employees’ union, 

she “knows for a fact that other employees fear that man [Chen].”    

Trever Jackson, a speaker in favor of the ordinance, wore a shirt depicting a man with a bomb 

coming out of his head.  Supervisor Buri and other members of the Town Council snickered when 

Jackson approached the lectern.  After the meeting, Chen alleged the t-shirt was a caricature of him 

and his turban.   

The final speaker yelled at Supervisor Buri and asked what he would do to keep her children safe 

from “those people.”  Supervisor Buri did not answer.  Instead, he thanked each speaker for their 

comments.   

Immediately after the public comment portion of the meeting, the Town Council unanimously 

passed the ordinance.  The audience erupted in applause.   

On his way-out, Mr. Chen told the Times he intends to sue.  Chen said he has “lived in the country 

all of his life and has never faced discrimination like this.”  After the meeting, Supervisor Buri told 
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the Times that the rules of the Town Council do not allow him to address specific comments or 

questions made during a public comment portion of a meeting.   

The modified ordinance is effective tomorrow.  Supervisor Buri warned residents to expect long 

lines at the Town’s municipal building.    
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LANDER COUNTY TIMES 

A Low Point in Touroville’s History 

Posted May 21, 2017, 6:07 AM 

Editorial Board 

OPINION -- Last week marked a low point in Touroville’s history.  Established in 1866, Touroville 

has a rich history of welcoming newcomers.  However, that changed last week during an openly 

racist and hostile Town Council Meeting.   

At the meeting, some of the residents spoke about how Touroville has changed, which is not 

surprising.  The demographics of Lander County had changed since 1989 when the transportation 

authority created express train service to Fuchsberg City.  With a direct connection into the city, 

parts of Lander County transformed from a sleepy rural county to a full-fledged suburb.   

Currently, Touroville straddles the rural-urban divide of the Fuchsberg Metro Area and western 

Lander County, which is still rural.  Nonetheless, as development in Lander County continues west, 

the demographics of Touroville has changed.   

The demographic change in Touroville’s population came to a head last week when residents 

bullied Touroville into changing a fifty-year-old ordinance.  Members of the Town Council 

remained silent when Touroville residents spoke with vitriol about Mr. Chen, a local business 

owner.   

Further, the Council gave in to the residents’ demands and modified the ordinance.  The modified 

ordinance prevents Chen from conducting business with the town and appearing in court.   

The Town needs to stand up to these bullies and restore the religious exemption that Chen and 

others enjoyed.   

         


